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P-R-O-C-E-E-D-I-N-G-S1

10:01 a.m.2

CHAIRPERSON GRIFFIS:  Good morning, ladies3

and gentlemen.  Let me call to order the 14th of March4

2006 Public Hearing of the Board of Zoning Adjustment5

of the District of Columbia.  My name is Geoff6

Griffis, Chairperson.  Joining me today is Ms. Miller,7

the Vice Chair, and Mr. Etherly, who is on water8

detail immediately, but will join us in a second.  Mr.9

Mann representing the National Capital Planning10

Commission is with us and no Zoning Commissioner has11

been scheduled to be in attendance with us today.12

Moving forward, there are several very13

important things that I will go through quickly in my14

opening statement.  First of all, welcome to you all.15

As you may be now aware, we are about finished with16

all of the great renovations and repositioning of the17

Office of Zoning.  Hopefully you have found it very18

acceptable and certainly more useful for your19

endeavors this week.  There is a great reading room20

and computers on the other side of the hall for your21

research and abilities.22

But attendant to it, we are now being23

broadcast live again on the Office of Zoning's24

website.  So I would ask that people turn off cell25
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phones and beepers, at this time, so that we don't1

disrupt that transmission and we also won't disrupt2

the transmission that is going directly to the Court3

Reporter, who is creating the record and transcript in4

these proceedings.5

Attendant to that, I ask several things.6

First of all, when coming forward, please, have filled7

out two witness cards.  Witness cards are available8

for you at the table where you entered into the9

hearing room.  There should also be some in front of10

us where you will provide your testimony.  Those two11

cards go to the recorder prior to coming forward.12

After that is done, please, have a seat13

and make yourselves very comfortable.  You will need14

to state your name and address for the record once.15

You only need to do this when you start, obviously16

that is so that we know who you are and spell your17

name correctly or we'll get that when it comes through18

and then you can proceed.  And you will proceed in19

this fashion.20

For special exceptions and variances,21

first, we hear from the applicant and their case22

presentation, their witnesses.  Secondly, we will hear23

any Government reports attendant to the application.24

Third, we will hear from the ANC within which the25
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property is located.  Fourth, we will hear from1

persons or parties in support of an application.2

Fifth would be persons or parties in opposition to the3

application.  Sixth, finally, we will return to the4

applicant for any conclusions, rebuttal witnesses5

and/or summations.6

So to be very clear, of course, the7

applicant starts and the applicant ends.  The rest8

will fill in between and I will be much more clear as9

we get through that as detail requires.10

Cross examination of witnesses is11

permitted by the parties in a case.  The ANC within12

which the property is located is automatically a party13

in the case.  Cross examination, of course, with our14

rules and regulations can be limited for time and15

scope, but again I won't read through all the16

regulations attendant to that, but get right into it17

and deal with it as we need to specifically.18

It should be very clear to everybody here19

today that at the conclusion of our hearings, the20

record will be closed.  Meaning, everything that you21

want the Board to deliberate on, to consider and to22

make its decisions should be into the record today,23

either in oral testimony or in written submission.  We24

will not accept anything outside of the record or25
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anything outside or past the hearing of the case,1

except for information that we feel, the Board feels,2

that we need to make our decision and we will be very3

specific if additional information is required and we4

will give you that detail and also we will require it5

to be submitted at a certain date and we will make6

sure that you understand that fully.7

The Sunshine Act requires that this Board8

conduct all of its hearings in the open and before the9

public.  This Board does enter Executive Sessions10

during and after hearings on cases.  We do use these11

Executive Sessions for deliberating on a case and12

reviewing records on a case.  This is in accordance13

with our rules, regulations and procedures and most14

importantly it is also in accordance with the Sunshine15

Act.16

Let me say a very good morning to Ms.17

Bailey on my very far left with the Office of Zoning,18

Mr. Moy with the Office of Zoning will join us19

momentarily, Ms. Rose also with the Office of Zoning20

and Ms. Glazer with the Office of the Attorney General21

is with us today.22

With that, I'm going to ask that everyone23

here present that is thinking about testifying or will24

give testimony if you would, please, stand and give25
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your attention to Ms. Bailey, she is going to swear1

you in.2

MS. BAILEY:  Would you, please, raise your3

right hand?4

(Whereupon, the witnesses were sworn.)5

MS. BAILEY:  Thank you.6

CHAIRPERSON GRIFFIS:  Excellent.  Thank7

you all very much.  With that then, we can go to8

preliminary matters.  Preliminary matters are those9

which relate to whether a case will or should be heard10

today, requests for postponements, continuances,11

withdrawals, whether proper and adequate notice has12

been provided.  These are elements of preliminary13

matters that we will take up at this time.14

I'm going to ask Ms. Bailey if she is15

aware of any preliminary matters, and as she thinks16

that through, I'm going to ask anyone present who has17

a preliminary matter they can come forward and have a18

seat at the table as an indication of a preliminary19

matter.  Ms. Bailey?20

MS. BAILEY:  Mr. Chairman, good morning.21

CHAIRPERSON GRIFFIS:  Good morning.22

MS. BAILEY:  And to everyone, good morning23

as well.  The preliminary matter has to do with24

Application No. 17443 of Allstate Hotel Partnership.25
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There is a request for postponement of this1

application today, Mr. Chairman.2

CHAIRPERSON GRIFFIS:  Excellent.  Thank3

you very much.  And we did see that in the record.  A4

very good morning, sir.5

MR. QUIN:  Good morning, Mr. Chairman and6

Members of the Board.  My name is Wayne Quin of the7

Law Firm of Holland and Knight representing the8

applicant in 17443.  At the request of ANC-2A, we9

filed a letter seeking a brief postponement of the10

hearing in order to allow us to appear before the ANC11

tomorrow night, that's March the 15th, and to12

hopefully get their support.  We would love to have13

their support and there are no objections so that it14

would make the case easier for the Board perhaps on15

the record.16

So that's basically what we are requesting17

and we know that your agenda is tight.  We had looked18

at your schedule beforehand and tried to figure out19

what would be a good time.  At the time we made the20

request, it appeared to us that perhaps you could hear21

us on April the 4th and I don't know that that's true22

today, but we would like to postpone for a short23

period of time if that's possible.24

CHAIRPERSON GRIFFIS:  Okay.  Is ANC-225



11

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

here?  Excellent.  A very good morning, Ms. Miller.1

MS. MILLER:  Good morning.2

CHAIRPERSON GRIFFIS:  Let me ask you just3

quickly, obviously, we know you requested a4

postponement of this.  Give me just some quick5

background, concise about why this wasn't on previous6

agendas.  I mean, why are we here?7

MS. MILLER:  Well, first off, it has to go8

through the -- the ships to Duluth, it has to go9

through the Commission on Fine Arts and that's10

scheduled for the 20th of April.11

CHAIRPERSON GRIFFIS:  Right, but that12

doesn't --13

MS. MILLER:  And we meet again on the 15th14

of April and generally that is approved before they15

come before us.16

CHAIRPERSON GRIFFIS:  I see.17

MS. MILLER:  And secondly, we didn't have18

a traffic report at the time they appeared before us19

and we had so many questions about it that we wanted20

them to come back.  We made a few suggestions and they21

were to go make some changes and come back.22

CHAIRPERSON GRIFFIS:  Excellent.23

MS. MILLER:  And we're meeting tomorrow24

night.25
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CHAIRPERSON GRIFFIS:  Okay.1

MR. QUIN:  Commissioner, you need to state2

your name on the record.3

CHAIRPERSON GRIFFIS:  Oh, I'm sorry.4

MS. MILLER:  Oh.5

CHAIRPERSON GRIFFIS:  Don't move yet.6

MS. MILLER:  Thank you.7

CHAIRPERSON GRIFFIS:  Just state your8

name.9

MS. MILLER:  My name is Dorothy Miller and10

I'm Commissioner for ANC-2A05.  And this project is11

located in my Single Member District.12

CHAIRPERSON GRIFFIS:  Excellent.  Thank13

you very much.  Okay.  And your meeting is tomorrow14

night?15

MS. MILLER:  Tomorrow night.16

CHAIRPERSON GRIFFIS:  And there would be17

no reason why you couldn't have the official action of18

the ANC into the record by the 4th of April?19

MS. MILLER:  Well, the Commission on Fine20

Arts is not going to hear it until the 20th.21

CHAIRPERSON GRIFFIS:  I guess, well, help22

me understand why that would impact our proceeding.23

MS. MILLER:  Because this area is covered.24

CHAIRPERSON GRIFFIS:  No, I understand25
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that.1

MS. MILLER:  And you have to conform to2

the conditions of the Commission on Fine Arts.3

CHAIRPERSON GRIFFIS:  Sure, sure.4

MS. MILLER:  And we --5

CHAIRPERSON GRIFFIS:  But that's not going6

to preclude us from hearing a zoning case on it, is7

it?8

MS. MILLER:  Well, if they don't measure9

up to that, they can't measure up to your's.10

CHAIRPERSON GRIFFIS:  Right.  Well, that's11

true.12

MS. MILLER:  So we would like to have13

everything in order, done in order.14

CHAIRPERSON GRIFFIS:  Do we have CFA?  Oh,15

wait, okay.  Okay.  16

MS. MILLER:  It would be simpler.17

CHAIRPERSON GRIFFIS:  I've got to turn my18

microphone on.19

MS. MILLER:  Because we have a half a20

dozen other things going on at the same time.21

CHAIRPERSON GRIFFIS:  Indeed.  Well, you22

know, interestingly enough, so do we.  And my concern23

is grabbing the opportunity that we have in terms of24

our schedule and I would like to do it as quickly as25
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possible.  We're prepared to go forward today.  Quite1

frankly, looking at this, I was going to give everyone2

a hard time and move it ahead, because we have3

sufficient time this morning to get this done.  So I4

don't want to delay this unduly.5

MR. QUIN:  Mr. Chairman?6

CHAIRPERSON GRIFFIS:  Yes.7

MR. QUIN:  I will say that we are prepared8

to proceed and the ANC could file their report.  We9

could keep the record open if that would be okay, but10

we agree with them that we would try to see a brief11

postponement.  And in talking to Mr. McCone last12

night, I don't think the ANC wants an extended time13

either.14

MS. MILLER:  Except we have got to have15

one more time to hear their changes tomorrow.16

MR. QUIN:  Tomorrow night, right.  Which17

we intend to be there tomorrow night anyway.18

CHAIRPERSON GRIFFIS:  Mr. Quin, you were19

thinking about the 4th of April in the afternoon?20

MR. QUIN:  That was my understanding, yes.21

I think that you may have another case that has been22

assigned that day, but I don't look at this case23

taking much time, frankly.  We withdrew the variance24

request.25
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CHAIRPERSON GRIFFIS:  Right.1

MR. QUIN:  And there are two special2

exceptions.3

CHAIRPERSON GRIFFIS:  Okay.  Right.  We're4

looking at special exception 512 and at special5

exception 411.  Is that correct?6

MR. QUIN:  Precisely.7

CHAIRPERSON GRIFFIS:  Okay.  And, of8

course, in 512, you obviously know, but just to make9

it clear, there is a litany of things that we will10

look at as you will meet or not meet.  Do you have11

your traffic engineer's report in the record already?12

MR. QUIN:  Yes, we do.13

CHAIRPERSON GRIFFIS:  We have the new14

renderings that are showing.  It looks like -- well,15

I think today we're going to take -- well, maybe not.16

But, okay.  Yes, Mr. Moy?17

MR. MOY:  Mr. Chairman, staff would like18

to advise that for April 4th the Board does have --19

that's a decision meeting day, so all along with the20

cases that we have slated for the afternoon, that21

already makes for a full day.  Of course, you can go22

into the evening, but that's always been at the23

pleasure of the Board.24

MS. MILLER:  Excuse me, but I have also25
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notified you that we will be having legal1

representation with us.2

CHAIRPERSON GRIFFIS:  You will?3

MS. MILLER:  This is a very complicated4

case for our community.  We have notified the5

Commission that -- I mean the Board that we will have6

legal representation.7

CHAIRPERSON GRIFFIS:  Do you know who it8

is?9

MS. MILLER:  That's in our letter, too.10

Andrea Ferster.11

CHAIRPERSON GRIFFIS:  The 4th doesn't seem12

very likely.  I think we're looking at the 11th.13

Actually, even without that information, the 4th we14

have two controversial cases and the third case in the15

afternoon is a follow-up of a complicated case.  I16

would think, Mr. Moy, Board Members, let's look at the17

11th in the afternoon, the first case?18

MR. MOY:  Well, anything can be done,19

right?  I'm expecting Dorchester to be a very20

complicated case as well.21

CHAIRPERSON GRIFFIS:  Sure.22

MR. MOY:  That's a full -- that will23

complete a full day.24

CHAIRPERSON GRIFFIS:  Oh, yes.25
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MR. MOY:  I just wanted to advise the1

Board that this could go late.2

MR. QUIN:  Well, we could try to shorten3

our submission.  I mean, we can certainly be -- of4

course, I can't control the ANC.  We would love, as I5

said, to have them support us or no objection, but6

there's no guarantee of that from what I'm hearing.7

But we could certainly shorten our presentation and8

say that we can present our case within 15 minutes.9

CHAIRPERSON GRIFFIS:  I appreciate that.10

I think we will be efficient and effective.  I mean,11

512 is very clear.  We're going to run through exactly12

what the regulations look at.  411 is also incredibly13

concise and so we're not going to waver too far.  We14

won't waver at all from looking at the requirements to15

meet the special exception test there.16

I don't think that this is taking that17

much time.  There is going to be an awful lot of18

substance we can get into the record.  I think we19

should do that the first in the afternoon on the 11th20

of April.21

MR. QUIN:  That's fine.22

CHAIRPERSON GRIFFIS:  Any difficulty in23

scheduling from the applicant or the ANC on the 11th?24

MS. MILLER:  I have to ask the lawyer and25
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I have to ask the chairman, and we have a meeting1

tomorrow night, so I can let you know after that.2

MR. QUIN:  The applicant has no difficulty3

with that date.4

CHAIRPERSON GRIFFIS:  Excellent.  Ms.5

Miller, well, we'll have you --6

MS. MILLER:  Well, we still have a lot of7

questions about this project is the reason why.8

CHAIRPERSON GRIFFIS:  Oh, sure.  Oh, sure.9

Oh, sure.  And you've got a lot of work to do tomorrow10

night.  I mean, obviously, the ANC is going to be11

interested in numerous aspects that may go well beyond12

the zoning element.  But let's pull it all together13

and focus all of this and let's meet back on the 11th,14

the first in the afternoon.  We are going to look at15

getting this through expeditiously, utilizing your16

time and ours, and then we will move on to the second17

case scheduled for that afternoon, which looks to be18

a very long one also.19

All right.  Anything else then?20

Clarifications?  Mr. Quin, while I have you, although21

we haven't called this case, do you know part of the22

relief in the 411, are we looking at differing heights23

of a single penthouse?24

MR. QUIN:  Yes, we are, because in a25
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written response to the ANC, we reduced the height at1

the front.2

CHAIRPERSON GRIFFIS:  Indeed.  And that's3

very clear in terms of the graphics and maybe it was4

just my recollection of the review and reading the5

case.  I didn't see that enumerated, but as long as6

we're clear on that, I don't see any other7

clarifications that we need.  As I say, we will be8

concise.  We will go right to the regulations and the9

requirements for the special exceptions.10

MS. MILLER:  The Office of Planning has11

some objections to the setback off of the court.12

CHAIRPERSON GRIFFIS:  Yes, we will deal13

with all of that fun detail on the 11th.14

MS. MILLER:  Okay.  I just wanted you to15

know.16

CHAIRPERSON GRIFFIS:  Unless we're ready,17

I'm ready to hear it today, so if we want to get into18

that today, I'd be happy to do that.19

MS. MILLER:  I don't want to make you that20

happy.21

CHAIRPERSON GRIFFIS:  Indeed.  I thought22

not.  Very well.23

MS. BAILEY:  Mr. Chairman?24

CHAIRPERSON GRIFFIS:  In which case, good25
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luck tomorrow evening.  Have a productive meeting and1

then we will see and this will serve as our public2

announcement of a reschedule of this case to the 11th,3

first in the afternoon at 1:00.4

MR. QUIN:  Thank you very much.5

CHAIRPERSON GRIFFIS:  Thank you all.6

MS. BAILEY:  Mr. Chairman, staff would7

suggest that the ANC file its report seven days before8

the hearing and that would be April 4th, if that's9

appropriate.10

MS. MILLER:  Excuse me?11

MS. BAILEY:  Is it possible for you to12

file your ANC report seven days prior to the April13

11th hearing date?14

MS. MILLER:  I'll have to check with the15

chair on that.16

MS. BAILEY:  Yes, ma'am.17

MS. MILLER:  We can always -- he has a job18

that carries him out of town.19

CHAIRPERSON GRIFFIS:  That's right.  Ms.20

Miller, you're going to make all endeavors?21

MS. MILLER:  If the office can submit it.22

CHAIRPERSON GRIFFIS:  Turn your microphone23

on.24

MS. MILLER:  I have to call him and see25
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what his plans are.1

CHAIRPERSON GRIFFIS:  Right.2

MS. MILLER:  And check.  Okay?3

CHAIRPERSON GRIFFIS:  But just to be4

absolutely clear what we are requesting is that --5

MS. MILLER:  Is that we turn in our --6

CHAIRPERSON GRIFFIS:  -- the ANC --7

MS. MILLER:  -- report seven days in8

advance.9

CHAIRPERSON GRIFFIS:  That's right.10

MS. MILLER:  Which would be on the?11

CHAIRPERSON GRIFFIS:  4th.12

MS. MILLER:  4th of April.13

CHAIRPERSON GRIFFIS:  Right.14

MS. MILLER:  Which is pretty close.15

CHAIRPERSON GRIFFIS:  15, 4, that's a lot.16

Okay.  Great.  Thank you very much.  Let's move ahead17

then.  Ms. Bailey?18

MS. BAILEY:  Mr. Chairman, the next case19

this morning is Application No. 17448 of Josselyn20

Neukom and Brian Bulloch, and it's pursuant to 11 DCMR21

3104.1, for a special exception to allow a rear22

addition to an existing single-family detached23

dwelling under section 223, not meeting the lot24

occupancy requirements, section 403, rear yard25
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requirement, section 404, and the side yard1

requirements, section 405.  The property is zoned R-1-2

B and it's located at 5603 Chevy Chase Parkway, N.W.,3

Square 1999, Lot 814.4

CHAIRPERSON GRIFFIS:  A very good morning.5

MR. FERNEBOK:  Morning.6

MR. BULLOCH:  Good morning.  My name is7

Brian Bulloch, 5603 Chevy Chase Parkway, N.W.,8

Washington, D.C. 20015.9

CHAIRPERSON GRIFFIS:  Excellent.  And with10

you is?11

MR. FERNEBOK:  I'm Andi Fernebok, 1982412

Bazzellton Place in Montgomery Village, Maryland.13

CHAIRPERSON GRIFFIS:  You're with Fast14

Track Permit Service.  Is that right?15

MR. FERNEBOK:  Yes.16

CHAIRPERSON GRIFFIS:  Okay.  And just for17

clarification, we received the last, I think it's the18

last, submission in this, Exhibit No. 25, which is19

showing where the parking pad is to be placed on the20

property.  Is that correct?21

MR. FERNEBOK:  Right.22

MR. BULLOCH:  That's correct.23

CHAIRPERSON GRIFFIS:  Okay.  And let me24

ask you before you get too far into this, how do you25
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access that?  Is that off the alley?1

MR. BULLOCH:  Yes.2

CHAIRPERSON GRIFFIS:  And so you kind of3

parallel park?4

MR. BULLOCH:  It would be, yes.5

CHAIRPERSON GRIFFIS:  Okay.  I'll turn it6

over to you then.7

MR. BULLOCH:  As the report suggests, my8

wife Josselyn Neukom and I and our family would love9

permission to build an addition to the rear of our10

house that would be modest in size and in scope with11

the rest of the neighborhood.  Currently, we have a12

very tight kitchen area, which makes family life13

difficult with children, three to be in fact, and the14

rear porch, the top of the garage that is the existing15

space is actually a bit unsightly to the neighbors.16

And it's my opinion that it does intrude17

on their privacy, but that's not why we're doing it.18

We're doing it mainly for the increased space.  But19

the existing space would not be increased20

significantly and the footprint of the house would21

only be slightly larger, but the rear yard22

requirements would stay the same as the report23

suggests.24

CHAIRPERSON GRIFFIS:  Okay.  Am I25
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mistaken, is this the case the Office of Planning,1

right, believed that the rear yard relief is not2

required?  Is that correct?3

MR. JESICK:  Good morning, Mr. Chairman.4

My name is Matt Jesick with the Office of Planning.5

Yes, that is correct.6

CHAIRPERSON GRIFFIS:  Okay.  7

MR. JESICK:  Based on our determination,8

they would not need rear yard relief.9

CHAIRPERSON GRIFFIS:  Excellent.  Thank10

you.  And we'll get to your full report which is an11

excellent one.  Are you aware of that?  Did you see12

that calculation by the Office of Planning about the13

rear yard?14

MR. BULLOCH:  I'm aware of that.15

CHAIRPERSON GRIFFIS:  Okay.  And you are16

in agreement?17

MR. BULLOCH:  Yes.18

CHAIRPERSON GRIFFIS:  Okay.  And so what19

we're looking at here, of course, is a 223, which is20

an addition to a nonconforming structure, and is21

nonconforming in the aspects of lot occupancy and also22

side yard and it was built on the alley, so it was23

built without a conforming side yard, that's pretty24

clear.  Anything else you want to share?  I think the25
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record is pretty full on this.1

MR. BULLOCH:  Nothing much.  The fact that2

the --3

CHAIRPERSON GRIFFIS:  Oh, no.4

MR. BULLOCH:  -- addition itself would5

keep in line in the line of the property, the existing6

structures, so it would be, you know, pleasant to the7

eye and not a little box, which is what the porch and8

the garage look like now.9

CHAIRPERSON GRIFFIS:  Excellent.  I'm10

sorry, I'm going to interrupt you.  I've gone quickly11

by the fact that we actually have a Mr. Muller of 560612

Chevy Chase Parkway, N.W.  Is he present?  Well, he is13

requesting party status in this case, which is14

interesting, one, as a proponent, obviously supportive15

and strongly recommending approval.  We won't take up16

the full review of establishing party status, but take17

that into the record as a written submission, unless18

Board Members have other comments to that as Mr.19

Muller is not present.  I think a full participation20

as a party would not be accommodated.  So if there's21

no opposition to that, we'll move ahead and take note22

of that.  Sorry to interrupt you.  Go ahead.23

MR. BULLOCH:  If I could have one more24

piece, the ANC-3G05 is in support of this and we have25
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petitioned neighbors that would be most closely1

affected and they are in support of this, including2

Mr. Muller, he signed that petition for the ANC.3

CHAIRPERSON GRIFFIS:  Excellent.  And4

where is Mr. Muller's house in relation to yours?5

MR. BULLOCH:  It is south to ours.6

CHAIRPERSON GRIFFIS:  And the alley is on7

what side of the house?8

MR. BULLOCH:  The alley is on the north9

side of the house.10

CHAIRPERSON GRIFFIS:  Okay.  So he is the11

adjacent neighbor?12

MR. BULLOCH:  Yes.13

CHAIRPERSON GRIFFIS:  Okay.  And have you14

heard any evidence or are you aware of any evidence15

that would indicate that the addition of this would16

unduly impact the light, air available to the17

neighboring properties?18

MR. BULLOCH:  No.19

CHAIRPERSON GRIFFIS:  And what about the20

privacy and use of those adjacent properties?21

MR. BULLOCH:  No.22

CHAIRPERSON GRIFFIS:  And have you had any23

comments or heard any sort of evidence that this would24

not fit into the character of the neighborhood as25
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viewed from the public way?1

MR. BULLOCH:  No.  In fact, I think, it2

would enhance the neighborhood, especially the3

neighbors to the east of the property where -- who4

they look right upon the existing garage, which is5

unsightly and like I said it's old and we're sitting6

above them if we have a picnic out there and it's --7

to them they are more in support of the addition,8

which is -- which would enclose that space.9

CHAIRPERSON GRIFFIS:  Right.  Indeed.10

MR. BULLOCH:  More private for them.11

CHAIRPERSON GRIFFIS:  The public alley,12

what kind of shape is it in?13

MR. BULLOCH:  It's in fine shape.  It's14

not paved.  It's mostly refuse containers, some brush,15

things like that.16

CHAIRPERSON GRIFFIS:  Really?  And your17

parking pad, what is that going to be consisting of?18

MR. BULLOCH:  It would consist of we would19

pave -- have a paved --20

CHAIRPERSON GRIFFIS:  So it's going to be21

a concrete pad?  Is it asphalt?22

MR. BULLOCH:  It would probably be23

asphalt, I think.  We haven't finalized those plans24

yet.25
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CHAIRPERSON GRIFFIS:  Okay.  1

MR. BULLOCH:  But I imagine it would be2

asphalt.  The same as --3

CHAIRPERSON GRIFFIS:  Any edging on it?4

Is there going to be a curb?  I mean, how are you5

going to differentiate between the alley and the6

parking pad?  Have you thought about that at all?7

MR. BULLOCH:  We haven't quite thought8

about that, but we probably would have some sort of9

edging, yes, like a fence.10

CHAIRPERSON GRIFFIS:  Okay.  11

MR. BULLOCH:  Type of thing we could12

squeeze into it.  You know, of note, the existing13

garage is really -- it's not useable.  I have some14

photographs that show that.15

CHAIRPERSON GRIFFIS:  Yes, we have them16

also.17

MR. BULLOCH:  You can't -- we have18

attempted getting the previous car we had, one of our19

smaller vehicles, could not get in there.20

CHAIRPERSON GRIFFIS:  Right.21

MR. BULLOCH:  I don't know how owners in22

the past did it.23

CHAIRPERSON GRIFFIS:  Small cars.24

MR. BULLOCH:  Very small cars.  I think25
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you might be able to get, you know, a small jeep in1

there now, but we're not buying a small jeep so we can2

park in that garage.  We would rather make better use3

of the space.4

CHAIRPERSON GRIFFIS:  Sure, sure.  Yes,5

it's a fast cut from the alley and then it's a drop in6

grade.7

MR. BULLOCH:  It's deep.  It's actually8

very deep, yes.9

CHAIRPERSON GRIFFIS:  Right, right, right.10

Interesting.  Okay.  Well, you know, one of the11

funnest aspects of 223 is 223.4 where it gives the12

Board the entire jurisdiction over design of this, so13

maybe we'll dig into this a little bit and get out14

sketch pad out or maybe not.  Okay.15

I think the issue though for the parking16

pad, we'll get through the rest of this, but let me17

set a little bit of direction on this.  I think you18

want to spend some time in looking at that, just for19

your own programming and how it's going to be20

utilized, even a brick paver might be nice in terms of21

maintenance, but also differentiation from the public22

alley.23

MR. BULLOCH:  That would look nice.24

CHAIRPERSON GRIFFIS:  And maybe it will25
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become, you know, a wind swept area or some place that1

things tend to be attracted to that shouldn't be.  All2

right.  Anything else then you can tell us regarding3

your application?4

MR. BULLOCH:  Not at this time.5

CHAIRPERSON GRIFFIS:  Okay.  Very well.6

Thank you very much.  Board Members, questions?  If7

there are no questions immediately from the Board,8

let's move ahead to Office of Planning with this.  A9

very good morning to you.10

MR. JESICK:  Good morning, Mr. Chairman,11

Members of the Board.  Again, my name is Matt Jesick.12

As noted, the applicant has requested relief under13

section 223 and the Office of Planning recommends14

approval of the application.  The Office of Planning15

feels that there will be no undue impacts on light or16

air or the privacy of adjacent properties.  The17

nearest house is 20 feet away and to the south, so18

sunlight will not be affected for that house.19

The home to the north will not be in any20

more shadow than it already is.  And as the applicant21

noted, the footprint of the addition will just be22

slightly larger than the existing garage on the site.23

The ANC did vote unanimously to support the project24

and Office of Planning has received no letters or25
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phone calls of support or opposition to the project.1

And the parking space was the primary concern of the2

Office of Planning, but, in our estimation, that issue3

has been resolved and we have no further objections to4

the project.5

CHAIRPERSON GRIFFIS:  Excellent.  Thank6

you very much and welcome, Mr. Jesick.  I believe this7

is your first time at the Board.  Is that correct?8

MR. JESICK:  That's correct.9

CHAIRPERSON GRIFFIS:  Excellent.10

MR. JESICK:  It's a pleasure to be here.11

CHAIRPERSON GRIFFIS:  Excellent.  Well,12

hopefully we'll make it fun.  Board Members, if you13

wouldn't mind looking at the report, I think it's an14

excellent one.  It's, in fact, very full and it was15

quite useful in terms of our own review of the case.16

Does the applicant have any cross examination17

questions of the Office of Planning?  Do you have any18

questions of them?19

MR. BULLOCH:  No.20

CHAIRPERSON GRIFFIS:  Do you have their21

report?22

MR. BULLOCH:  I do.23

CHAIRPERSON GRIFFIS:  Excellent.  It's a24

good piece to have actually and I think it was a great25
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submission.  I think they are absolutely correct.1

Mr. Jesick, let me ask you, did you look2

at in terms of the design or placement of the parking3

pad at all or materials?4

MR. JESICK:  We didn't really look at the5

design, except for that it met the minimum dimensions6

required by the Zoning Regulations.7

CHAIRPERSON GRIFFIS:  Okay.  8

MR. JESICK:  And we are satisfied that it9

met all the requirements.10

CHAIRPERSON GRIFFIS:  Okay.  Good.  Thank11

you very much.  And, of course, the Office of Planning12

was also -- didn't have recommendations for the Board13

to impose any additional special treatments.  Let's14

move ahead then.  Is there any questions of the Board15

of the Office of Planning?  If there's nothing, let's16

go.  I do not have any other agency reports attendant17

to the application, as the Office of Planning and the18

applicant has indicated.19

The ANC-3/4G, is 3/4G present?  Not noting20

any representative of the ANC here, Exhibit 21, we21

will note the support of the application.  I don't22

think there is anything else we need to go through on23

that.  It was timely filed and I do believe it meets24

all the requirements to be given great weight.25
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Very well.  At this time then, let me ask1

if anyone is present attendant to Application 174482

that would like to present testimony, persons in3

support, persons in opposition?  Not noting any4

persons present to provide testimony, I'll turn it5

over to you for any closing remarks that you might6

have.7

MR. BULLOCH:  I have no closing remarks.8

Thank you.9

CHAIRPERSON GRIFFIS:  Excellent.  Thank10

you very much.  Board Members, questions?  Not noting11

any further questions or requirements from the Board,12

I think the record is full on this and I would move13

approval of Application 17448 for a special exception14

under 223 for the premises at 5603 Chevy Chase15

Parkway, N.W., and would ask for a second.16

VICE CHAIR MILLER:  Second.17

CHAIRPERSON GRIFFIS:  Thank you very much,18

Ms. Miller.  I think it's very clear that the19

requirements have been met for the 223 special20

exception.  Noting ANC and also specifically the21

Office of Planning's analysis that I think can be22

relied clearly on in terms of full deliberation on23

this, I would be, obviously, in support of the motion.24

I would say again that take some time on25
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looking at how you deal with that parking pad, of1

course, the drainage, there is all sorts of elements2

and frankly you probably want it to look kind of nice,3

so you might want to get a nice paver or even colored4

concrete or scored concrete, whatever it is.  I'm5

certain that that would be time worth spending in6

terms of the design of that and also the functionality7

of it.8

That being said, I'll leave it at that to9

speak to the motion.  I'll let others if they have any10

comments.  Any other comments from the Board to the11

motion?  If not, we have a motion before us.  It has12

been seconded.  I would ask for all those in favor to13

signify by saying aye.14

ALL:  Aye.15

CHAIRPERSON GRIFFIS:  And opposed?16

Abstaining?  Very well.  Ms. Bailey, why don't we17

record the vote?18

MS. BAILEY:  Mr. Chairman, the vote is19

recorded as 4-0-1 to approve the application.  Mr.20

Griffis made the motion, Mrs. Miller seconded, Mr.21

Mann, Mr. Etherly supports the motion and we do not22

have a Zoning Commission Member with us today.23

CHAIRPERSON GRIFFIS:  Excellent.  Thank24

you very much then.  Unless there's any opposition25
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from the applicant or the Board Members, I think we1

can waive our rules and regulations and issue a2

summary order on this.3

MS. BAILEY:  Thank you, sir.4

CHAIRPERSON GRIFFIS:  Not noting any5

opposition then, thank you very much.6

MR. BULLOCH:  Thank you.7

CHAIRPERSON GRIFFIS:  Enjoy.  Good luck8

with that.9

MR. BULLOCH:  Thank you.10

CHAIRPERSON GRIFFIS:  Very well.  Let's11

move ahead then and call the next case.12

MS. BAILEY:  Application No. 17441 of JPI13

Development Services L.P., pursuant to 11 DCMR 3103.214

and 3104.1, for variance relief from section 773 of15

the Zoning Regulations to permit less than the16

required residential recreation space and a special17

exception from multiple roof structures pursuant to18

section 411 of the Zoning Regulations to allow the19

development of multiple family residential building at20

premises 70 and 100 Eye Street, S.E., Square 695, Lot21

816.22

I just wanted to briefly note, Mr.23

Chairman, that the applicant did amend this24

application.25
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CHAIRPERSON GRIFFIS:  Excellent.  Thank1

you very much and I do appreciate you mentioning that.2

It's an important point.  What we will do is as3

everyone gets set up, I think what we might do, how4

are we going to do this, oh, this will be good.  Okay.5

MR. GLASGOW:  Good morning.6

CHAIRPERSON GRIFFIS:  Excellent.  Good7

morning.8

MR. GLASGOW:  Mr. Chairman, for the9

record, my name is Norman M. Glasgow, Jr. with the Law10

Firm of Holland and Knight representing the applicant11

in this case.  Here with me today are Mr. Mark Carroll12

and Aaron Liebert of JPI, owners of the subject13

property.  Mr. Carroll is seated to my immediate14

right.  Mr. Steven Sher of Holland and Knight, Mr.15

Ross McWilliams of McWilliams Ballard, who are the16

residential brokerage firm and advisor for the17

marketing of the residential units, and Mr. Bill18

Poulos of WDG Design Firm.19

Mr. McWilliams and Mr. Sher are offered as20

expert witnesses in the field of residential21

condominium marketing and the land planning22

respectively.  Mr. Carroll's firm, JPI is one of the23

largest residential developers in the United States.24

They have developed over 32,000 square -- 32,00025
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residential units nationwide.  And in this1

metropolitan area, JPI has developed over 5,0002

residential units and currently has under construction3

in the pipeline 1,000 units in the District of4

Columbia, that will tie into the testimony as to5

residential recreation space and the need for it and6

how that is utilized.7

Before proceeding with the testimony of8

the witnesses, I would like to confirm that the9

Members of the Board have received the applicant's10

prehearing statement?11

CHAIRPERSON GRIFFIS:  Absolutely.12

MR. GLASGOW:  Okay.  And the copy of the13

Office of Planning report and supplemental report in14

support of the application?15

CHAIRPERSON GRIFFIS:  Right.  And we have16

the supplemental OP report.  It's Exhibit No. 28.17

MR. GLASGOW:  All right.  The subject18

property is located on the unit block of Eye Street,19

S.E., just south of the Southeast/Southwest Freeway20

and is shown on the diagram, the photograph that is on21

the far right as you are looking at the project.  The22

subject site is also within the South Capital TDR23

Receiving Zone and has acquired TDRs to be able to be24

built to 110 feet in height and 9 FAR.25
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In proceeding with the planning of the1

site, due to its large size and shape as a deep2

interior lot, having only one street frontage, the3

applicant is desired of using this site for4

residential purposes, rather than permitted office5

purposes, which is permitted as a matter-of-right6

under C-3-C to the same height and FAR.7

We found that relief in the residential8

recreation space requirements and special exception9

for roof structures would enhance the development of10

the property.  As set forth in the applicant's11

statement, the subject property is affected by several12

exceptional situations or conditions, including it's13

large and deep size and the fact that it will -- as14

will be explained by the applicant's witnesses, there15

is no need for the provision of approximately 73,00016

square feet of residential recreation space.17

The applicant's proposal is to provide18

35,183 square feet of residential recreation space and19

an additional 9,000 square feet of space that are20

provided in open terraces that while not technically21

meeting the requirements for residential recreation22

space serve that purpose for those units, so that the23

applicant is providing, approximately, 44,000 square24

feet or over an acre of residential recreation space25
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type area.1

As will be submitted by the applicant's2

expert witnesses, this is more than sufficient to meet3

the needs of the residents of the project and includes4

community room, lounge areas, exercise and fitness5

rooms, two pools on the roof of the building and a6

substantial pool deck are on the roof and all of that7

is shown on the plans.8

The applicant's roof structure special9

exception request furthers the intent and purposes of10

the roof structure regulations to minimize roof11

structures as it will allow the applicant -- it will12

give relief so that we do not construct a lot of13

connecting walls between roof structures.  That's all14

very significant with respect to the pool deck areas,15

as the easiest way to connect the roof structures and16

the pool deck is just to have connecting walls going17

between them, which would disrupt the pools, the18

residential recreation space on the roof.19

Also, there is a remote fire stair which20

technically under the regulations would need to be21

connected and you will see that as the drawings -- as22

the architect goes through the drawings.  That is on23

the far left plan and there is a post-shade area24

that's a small area that will show where that would25
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have to be connected.  That's where the roof structure1

is colored orange or where the roof area is colored2

orange.3

If there are no preliminary questions, I4

would like to proceed with testimony of the witnesses,5

first calling Mr. Mark Carroll.6

CHAIRPERSON GRIFFIS:  Good.  One just7

quick clarification.8

MR. GLASGOW:  Yes.9

CHAIRPERSON GRIFFIS:  The special10

exception from 770.6 is the aspect that it doesn't11

comply fully with 411.  Is that correct?12

MR. GLASGOW:  That's correct.13

CHAIRPERSON GRIFFIS:  And the 411 is what14

you just walked through is it's not a single enclosure15

of all the roof structures?16

MR. GLASGOW:  That is correct.17

CHAIRPERSON GRIFFIS:  Okay.  Other18

questions?  Ms. Miller?19

VICE CHAIR MILLER:  Are you asking the20

Board to accept your witnesses as expert witnesses?21

MR. GLASGOW:  Mr. Sher and Mr. McWilliams.22

VICE CHAIR MILLER:  Okay.  And Mr. Sher23

has appeared before us many, many, many times.  I'm24

not sure about Mr. McWilliams.25
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MR. GLASGOW:  Okay.  1

VICE CHAIR MILLER:  Do we have a resume or2

anything on him?3

MR. GLASGOW:  Mr. McWilliams, if you would4

like, if you would briefly describe your experience in5

residential condominium marketing, the number and6

types of projects in the District of Columbia that you7

have worked on?8

MR. McWILLIAMS:  My name is Ross9

McWilliams and I live at 700 6th Street, S.E., in10

Washington, about seven blocks from this site.  I'm11

also the president of McWilliams Ballard.  We are an12

Alexandria-based sales and marketing company, new home13

sales and marketing company.  We sold 5,20014

condominiums last year, 80 percent of which were in15

the Washington Metropolitan area.16

VICE CHAIR MILLER:  Could you just repeat17

what he is being exactly offered as an expert in?18

MR. GLASGOW:  This would be in residential19

condominium marketing and use of the space.20

VICE CHAIR MILLER:  Okay.  Okay.  I'm21

prepared to accept them as expert witnesses, if the22

rest of the Board is.23

CHAIRPERSON GRIFFIS:  Indeed.24

VICE CHAIR MILLER:  Okay.25



42

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

CHAIRPERSON GRIFFIS:  Very well.  Any1

other questions, concerns?  Let's move ahead.2

MR. GLASGOW:  Thank you.  Mr. Carroll,3

would you, please, identify yourself for the record4

and proceed with your testimony?5

MR. CARROLL:  Good morning.  My name is6

Mark Carroll.  I am with JPI.  Our address is 83007

Greensboro Drive, Suite 600 in McLean, Virginia.8

As Mr. Glasgow had mentioned, JPI is a9

national residential developer.  We have been doing10

residential development in the District for over seven11

years.  We have got a lot of development currently12

planned, specifically in the southeast area.13

Some of the projects that JPI has done in14

the past has been the Penn Quarter project.  We have15

got Jenkins Row project down on Pennsylvania Avenue16

and the Thornton Row project.  We also have, along17

with what's in front of you today, a project on New18

Jersey Avenue.  In total we probably have over 1,00019

units in development in southeast D.C.20

As you can see, JPI has made a commitment21

to the redevelopment of southeast D.C.  We believe22

that there is a strong revitalization for the area and23

this site, which is in southeast, we think will be a24

great contribution to this area.25
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The existing use of this site is a storage1

yard for cars that used to be used by a local taxi2

company.  On-site are two warehouse structure garage3

buildings that will be demo'd as part of our4

redevelopment, and there will be some environmental5

remediation of the contaminated soils on-site.6

What we are proposing for this site is a7

residential community made up of 695 units that will8

be broken up into two phases of development.  The9

first phase, which we are identifying as 70 Eye10

Street, is a 448 unit residential apartment building,11

which would be the building to the west.12

This is a 12 story building and it will13

also provide recreation amenities that include a14

clubhouse, outdoor courtyards, private courtyards,15

fitness center, a movie theater, community areas with16

Internet access and wi-fi areas.  Our community rooms17

typically provide pub areas, lounge areas with wide18

screen TVs and pool tables and shuffleboards.19

Both projects will be providing similar20

amenities.  The second project is a 247 unit building21

which will be the second phase of development, and I22

will explain some of the reasons for developing it in23

two phases.24

A couple of the items that I would like to25
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point out that are critical to our application is,1

one, that we are developing in a TDR Receiving Zone.2

It makes doing a residential project in this area very3

difficult.  It has been a challenge to make this4

project work.  The second is that we believe that5

we're going to be one of the first apartment buildings6

coming into the market.7

We're going to be trying to create a8

community and what is critical is to provide incentive9

and appeal to residents to come down to this area and10

our goal is to try to maximize the amount of living11

area to contribute to the other uses in the12

neighborhood, the office use and retail use.13

As I mentioned earlier, there's two phases14

to the project.  The reason we are approaching this in15

two phases is to break the project up into really two16

areas that are more comfortable living areas, to17

provide more of a community in each of the areas.  The18

second being that it allows us to really provide some19

different architecture and different units to bring a20

broader product to the market, and also allows us to21

properly time the turnovers of the units into the22

market.  And, quite frankly, from a financing23

standpoint, a 700 unit development is very difficult24

to finance.25
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We believe this project will be a1

tremendous addition to the neighborhood.  While it's2

zoned for general office use, we believe there is a3

great opportunity to provide a unique residential4

element that will provide a residential base to the5

north end of the southeast development area.6

We would ask for your support in your7

application and we believe it will be a project that8

JPI can be proud of and that the city will be proud9

of.10

CHAIRPERSON GRIFFIS:  Excellent.  Thank11

you very much.  A couple of comments that you made.12

One, you said it's difficult to do a residential13

building in a TDR Zone.  Why?14

MR. CARROLL:  Well, typically, the TDR15

Zones, historically, have been used to promote housing16

in areas that are more typically supplying TDRs to the17

market.  This is different in that respect because we18

are actually in a receiving zone, so as well as doing19

the land value, you will also have to take into20

consideration the costs for the TDR values.21

CHAIRPERSON GRIFFIS:  Meaning you're22

purchasing FAR or density from some other site in the23

city that we want to move it or the city wants to move24

it in order to move more density here?25
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MR. CARROLL:  Right.1

CHAIRPERSON GRIFFIS:  So the difficulty --2

just to clarify your comment, the difficulty is in3

that complexity of how you structure that situation.4

MR. CARROLL:  Well, right, and it also is5

competing with a general office market as well.6

CHAIRPERSON GRIFFIS:  Ah.7

MR. CARROLL:  Because the TDRs are8

typically an office product.9

CHAIRPERSON GRIFFIS:  So you can get TDR10

square footage for residential or commercial and move11

it onto this site.  It wouldn't matter what it was in12

its sending zone.  What you put it into in your13

receiving zone is up to you.14

MR. CARROLL:  That's right.15

CHAIRPERSON GRIFFIS:  Everybody clear?16

BOARD MEMBER MANN:  Well, not quite.  So17

are you saying that in order to achieve the height18

that you have, you had to purchase TDRs?19

MR. CARROLL:  Yes, we did.20

BOARD MEMBER MANN:  I see.21

MR. CARROLL:  The original FAR was a 6.5.22

We had to purchase TDRs in addition to the land value23

to get the density up to a 9.0 FAR.24

CHAIRPERSON GRIFFIS:  Right.  And just to25
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be clear, you brought up the comment, obviously we're1

not here for relief of that, but I think it is a2

complexity that we have seen prior in terms of3

overlays or TDR Receiving and Sending Zones and how4

they are utilized, and then how you -- as the city has5

said that it wants to move density here or there.6

Obviously, there are bonuses and Mr. Mann7

brings us directly to it.  There is a height increase8

once you are in this area and then also the FAR9

increase.  Okay.  Good clarification.  Let's move10

ahead then to --11

VICE CHAIR MILLER:  One quick question.12

CHAIRPERSON GRIFFIS:  Certainly.13

VICE CHAIR MILLER:  I was just curious14

about the movie theater that you referenced.  Is that15

a movie theater that is part of your residential rec16

space?17

MR. CARROLL:  Yes, it is.  It's solely18

used by the residents of the community.19

VICE CHAIR MILLER:  So it's not going to20

be open to the public?21

MR. CARROLL:  It's not open to the public,22

no.23

VICE CHAIR MILLER:  Okay.24

CHAIRPERSON GRIFFIS:  It's not playing25
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films?1

MR. CARROLL:  No, I mean --2

CHAIRPERSON GRIFFIS:  No, it's a place3

where you can go and --4

MR. CARROLL:  You can rent from our local5

management, the management services office and get6

rental DVDs and play it in there.7

VICE CHAIR MILLER:  Thank you.8

CHAIRPERSON GRIFFIS:  Right.  Good.  Any9

other questions?  Good.  Let's move ahead.10

MR. GLASGOW:  I would like to call the11

next witness, Mr. Poulos.12

MR. POULOS:  Good morning.  My name is13

Bill Poulos and I am an architect at WDG Architecture.14

We're the architects of the project.  I will try and15

give a brief description of the project and try to not16

repeat myself too much.17

I think the location is pretty clear.18

It's a deep site on Eye Street.  It's 351 feet wide by19

265 feet deep and it only has street frontage on Eye20

Street.  We are neighbors with a site of the Architect21

of the Capitol on the west and the CSX Railroad22

borders the remaining edges of the site.  The building23

is a 12 story building with three below grade parking24

levels that has 555 parking spaces with the 69525
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apartments.  That's .8 parking spaces per unit.1

The building, both halves of the building2

are brick, cast stone with glass and metal base and3

each half is a different design just to break up the4

mass of the overall structure.  One side is more of a5

traditionally-based style that harkens to a warehouse6

loft look and the other side is more of a contemporary7

apartment house.8

Because the lot is so deep, we have9

capitalized on that by creating multiple courtyards10

and a rear yard that the units ring the edges of to11

maximize the views and the light and the air.  What12

that also helped us to do was create a large courtyard13

in the center for recreation space on the lowest14

level.  You can see the recreation space.  It's15

colored gray on the plans.16

The large courtyard then is adjacent to17

the party rooms and the interior lower level18

recreation spaces with the party rooms, the theater,19

the lounges.20

CHAIRPERSON GRIFFIS:  I'm sorry, for21

clarification, the second board in, you're indicating22

that the gray area in the center is that square23

footage that counts towards recreational space.  Is24

that correct?25
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MR. POULOS:  That's correct.1

CHAIRPERSON GRIFFIS:  Okay.2

MR. POULOS:  It's the --3

CHAIRPERSON GRIFFIS:  What you have just4

said is that you're maximizing that courtyard area for5

light and air into the units.  I'm seeing white area6

off the other side of the units.7

MR. POULOS:  Sure.8

CHAIRPERSON GRIFFIS:  That's not9

residential recreation space?10

MR. POULOS:  It is, but it's private11

residential space.12

CHAIRPERSON GRIFFIS:  So it isn't, but it13

is outside space?14

MR. POULOS:  Correct.15

CHAIRPERSON GRIFFIS:  Okay.16

MR. GLASGOW:  Mr. Chairman, that's the17

9,000 square feet that we referenced earlier.18

CHAIRPERSON GRIFFIS:  Indeed.  So you can19

walk out there.20

MR. GLASGOW:  Correct.21

CHAIRPERSON GRIFFIS:  And just for22

clarification, you can't count that towards23

residential rec because not everyone can get there,24

right?25
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MR. POULOS:  That is right.1

CHAIRPERSON GRIFFIS:  So if everyone was2

going to get there, you would have to put a corridor3

there which would go through one of the units?4

MR. POULOS:  Exactly.5

CHAIRPERSON GRIFFIS:  Okay.  Now, the6

dimension you're saying you're maximizing open area,7

light and air and all that.  Is there a dimensional8

requirement or a limit to a residential double loaded9

corridor?10

MR. POULOS:  For the courtyard or the11

units?12

CHAIRPERSON GRIFFIS:  Just for the units.13

MR. POULOS:  Oh, well, you can't go too14

deep because the light and air has to get so far into15

it.  I don't have the numbers in front of me, but it's16

a factor of the unit size.17

CHAIRPERSON GRIFFIS:  But just for my18

understanding, so you have kind of a dimensional19

requirement for a unit that has one wall of windows,20

because if it gets too deep you're obviously in21

darkness or you're using rooms that are just closets22

or whatever they are.23

MR. POULOS:  That's correct.24

CHAIRPERSON GRIFFIS:  It can't be a25
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bedroom because you don't have a window on it.  So1

what I'm seeing here is that you have maximized the2

center area, which would be the common circulation or3

access, which would count towards residential rec4

space.5

MR. POULOS:  Correct.6

CHAIRPERSON GRIFFIS:  Okay.  But the other7

side is private, but outside space?8

MR. POULOS:  That's right.9

CHAIRPERSON GRIFFIS:  I see.  And how big10

is that on the -- say, let's take the phase one yellow11

private, there is a line that's showing out there and12

it's actually a little bit of post-shade here, what is13

the dimension of that as you walk out, for instance,14

that center unit there of the three in a row?15

MR. POULOS:  From the building facade to16

the property line or the patio?17

CHAIRPERSON GRIFFIS:  The patio.  What18

kind of space do they have to access privately?19

MR. POULOS:  Okay.  It's, approximately,20

8 to 10 feet wide by the width of the whole unit.21

CHAIRPERSON GRIFFIS:  Wow.22

MR. POULOS:  Of 24 feet.23

CHAIRPERSON GRIFFIS:  Okay.  So you're24

walking out onto an 8 or 10 foot patio space.25
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MR. POULOS:  That's right.1

CHAIRPERSON GRIFFIS:  And it's as wide as2

your unit is, which is maybe 20 or 25 feet.3

MR. POULOS:  That's right.4

CHAIRPERSON GRIFFIS:  I see.  Okay.  What5

else?6

MR. POULOS:  Okay.  So the recreation7

space includes those areas in gray that we just8

discussed and that's for the whole building's use that9

was just clarified.  Then there is, I don't have the10

first floor board out, but there is minimum recreation11

space on the first floor at the building entries, and12

it basically includes seating areas for people to13

gather or to wait for a taxicab or those kinds of14

uses.15

But the balance of it then is on the roof16

of the recreation space with two pool decks with the17

pools and a couple of observation decks that look18

south to the ballpark.  The pool decks would have19

views north to the Capitol dome.  Off those decks20

would be the main penthouses with elevator access and21

toilet rooms and lifeguard rooms to the pool decks.22

And you will see two small gray areas of remote23

stairways that serves as secondary exits from the24

roof.25
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So what we plan to do or would like to do1

is have the two main penthouses for each phase of the2

building, each one being the maximum 18.5 feet tall to3

accommodate the elevator overrides, and we would like4

to minimize the height of the stairs at the secondary5

egress to downplay the multiple roof structures.  And6

the code would require us to link those structures7

with more construction, whereas we would like to8

downplay that and not do so.9

CHAIRPERSON GRIFFIS:  Okay.  I'm seeing10

two stairs up to the roof.11

MR. POULOS:  Yes, and another is sort of12

buried in the pool deck, the gray zone on the 70 Eye13

Street, so there are three stairs, two in the phase14

two and --15

CHAIRPERSON GRIFFIS:  How fast is phase16

two following phase one?  It doesn't matter.  I mean,17

we're not going to get into it.  So the roof access,18

the toilet rooms are a roof structure, too, accessory19

to the pool which is allowable, of course.20

MR. POULOS:  That's correct.21

CHAIRPERSON GRIFFIS:  And how high are22

those?23

MR. POULOS:  The structure is 18.5 feet24

tall.25
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CHAIRPERSON GRIFFIS:  Even the roof, what1

is labeled the rooftop access toilet rooms, 14.492

square feet.  That's 18.6?3

MR. POULOS:  That's correct.  It's for the4

elevator overrides.5

CHAIRPERSON GRIFFIS:  The elevator comes6

into there?7

MR. POULOS:  That's right.8

CHAIRPERSON GRIFFIS:  And then you have a9

separate stair on the other side of the pool in phase10

one?11

MR. POULOS:  That's right.12

CHAIRPERSON GRIFFIS:  And then you have,13

again, another in phase two, 18.6 rooftop access,14

toilet room, 14.40 square feet and that other stair?15

MR. POULOS:  Correct.16

CHAIRPERSON GRIFFIS:  And the stair covers17

also 18.6 or how --18

MR. POULOS:  No, we would like to minimize19

that to 9 feet for the structure.20

CHAIRPERSON GRIFFIS:  9 feet, right.  Just21

for clarification, this is a huge roof, right?22

MR. POULOS:  Right.23

CHAIRPERSON GRIFFIS:  Well, why isn't the24

whole thing decked?25
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MR. POULOS:  Well, we tried to maximize1

the deck area.  We're providing independent control of2

the HVAC, the air conditioning and heat for each unit,3

with condensers on the roof which, as you can see,4

they take up quite a bit of space.5

CHAIRPERSON GRIFFIS:  Maybe we can't see.6

Is that what looks like vegetation on the roof?7

MR. POULOS:  Well, yes, blocks of8

vegetation.  But, yes, the square elements are the9

condensers.10

CHAIRPERSON GRIFFIS:  Good, and it's a11

good point to clarify, of course.  Not everyone on the12

Board would necessarily be able to read this roof or13

plan or understand what those are.14

MR. POULOS:  Sure.15

CHAIRPERSON GRIFFIS:  What I'm seeing is16

all these, frankly, very graphic, but square pieces17

that are tied together.  That is your HVACs, that's a18

rooftop unit.  That's your condenser, those things19

that spit off all that hot air?20

MR. POULOS:  Correct.21

CHAIRPERSON GRIFFIS:  Gotcha.22

MR. POULOS:  Correct.23

CHAIRPERSON GRIFFIS:  And, I'm sorry, but24

you said that you're providing individual controls.25
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So is there a requirement that these be located in1

certain areas then, which is why they are spread all2

over the roof?3

MR. POULOS:  Yes.  There are -- there is4

a maximum run for the lines that connect each5

condenser to the unit that it serves.6

CHAIRPERSON GRIFFIS:  So one box goes to7

one unit, essentially?8

MR. POULOS:  That's correct.9

CHAIRPERSON GRIFFIS:  Fun.  Any other10

questions, clarifications, utilization of the roof?11

Okay.  And your observation areas, which are -- they12

are also dimensioned 25 feet.  That's a 25 by 2513

square?14

MR. POULOS:  That's correct.15

CHAIRPERSON GRIFFIS:  Okay.  Anything16

else?  Could have dug into a hotel today, it seems.17

Okay.  What else can you tell us?18

MR. POULOS:  In terms of the architecture?19

CHAIRPERSON GRIFFIS:  Yes, in terms of the20

special exceptions really, but actually a program21

question.  I have noted in some of the projects that22

you mentioned, I think the Board is probably familiar23

with one or two of those, that they are often mixed24

use, some retail.25
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Was there any sort of indication or was1

there thought of providing retail in this project?2

MR. CARROLL:  For this project, no, we did3

not specifically look at a retail element.  Some of4

our other projects on New Jersey Avenue does do a5

retail element because of their proximity to New6

Jersey Avenue.7

CHAIRPERSON GRIFFIS:  Okay.8

MR. CARROLL:  Because this is more of an9

interior lot and we'll be kind of the first in the10

market there, it didn't make sense to use retail.11

CHAIRPERSON GRIFFIS:  So if you did, say12

you came in for a residential rec relief because you13

were providing all this retail on the floors that you14

wanted to, but what you're saying is that that would15

probably be kind of papered up for a long time,16

forever, because no one would want to lease that for17

retail?18

MR. CARROLL:  Yes.  I'm not sure it has19

the street presence initially to really have enticing20

retail at this point.21

CHAIRPERSON GRIFFIS:  Interesting.  Okay.22

Excellent.  Any other questions, clarifications?  Ms.23

Miller?24

VICE CHAIR MILLER:  Well, I just want to25



59

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

be clear, maybe you have answered this already, but1

why this is the maximum amount of residential rec2

space that can be provided.  And we might get into3

economics.  I don't know whether it's economics or4

architectural, but I just wanted to zero in on that.5

MR. GLASGOW:  I think Mr. McWilliams will6

be covering that point.7

VICE CHAIR MILLER:  Okay.8

MR. GLASGOW:  And he is the next witness.9

VICE CHAIR MILLER:  Then I didn't miss it.10

Okay.  Thanks.11

MR. GLASGOW:  Okay.12

CHAIRPERSON GRIFFIS:  Good.  Let's move13

ahead.14

MR. McWILLIAMS:  Okay.  Once again, I'm15

Ross McWilliams, president of McWilliams Ballard and16

we were asked to come here today to discuss the17

amenity space and size.  And, currently, it's our18

understanding that Zoning Regulations require 1019

percent amenity space relative to gross square20

footage.  We believe that on a job this size, 4.5 to21

5 percent is adequate.  We believe that amenity space22

should not necessarily correlate to the size of a23

building.  A 300 to 600 unit building would be24

comfortable having the same size amenity space.25
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There are three types of amenity based on1

size from our viewpoint.  Small buildings that are2

under 50 units typically have very little to no3

amenity space, maybe just a lobby.  The second type is4

a 50 to 150 unit building which has some amenities,5

but you will see that there will not typically be a6

pool with those size buildings because of the drag on7

the condo fees and the condo budget.8

And then once you get above about 2009

units, you will see pretty much all of the amenities10

that you could possibly provide in a building, and11

that is a media or theater room, a swimming pool,12

community room, in this case a pub, fitness centers,13

rooftop uses and this building offers all of that.14

At a certain point, we think adding more15

amenity spaces loses utility because there are only so16

many amenities that a resident or a building really17

needs.  The third type of building, when you have a18

300 to 600 unit building, the amenities may get19

slightly bigger as the number of units grows, but at20

a point the size doesn't need to be any bigger than21

what the buyer needs or wants.  It's just not22

necessary.23

CHAIRPERSON GRIFFIS:  Excellent.24

Questions?25
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VICE CHAIR MILLER:  I just have a question1

about the pools.  I mean, how do you determine how2

many pools, how many people can each of those pools3

serve as to how many people are allowed on the deck at4

one time or, you know, my only question is I know you5

only need so many pools, but how do you determine,6

okay, two is enough for 700 units?7

MR. McWILLIAMS:  What I find is8

interesting is regardless of the amount of amenities9

that you offer in these buildings, particularly in10

Washington, D.C. which is very fast-paced, people are11

very busy, you don't see these amenities being used.12

I mean, they are just not used.13

So you go to these pool decks and you see14

no one there.  Occasionally, on a good day, you will15

see one or two people lying out, but it's not like a16

public, you know, summer recreation pool where you see17

people joining just the crowded kind of thing.  I18

never see that in this market.19

So I don't know what the -- you may be20

able to speak to that, why you -- certainly, I21

wouldn't think you would need more than two in this22

case.  I have never seen that anywhere in this market23

but --24

CHAIRPERSON GRIFFIS:  And just to25
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understand your testimony as an expert witness is1

coming from what people want in terms of2

marketability, how do these rent or sell?3

And so your expertise is you know how to4

position these things to get to what people want.  So5

that's a little bit different because I was unclear on6

Ms. Miller's question, because you asked how many7

people could you fit on this deck or use the pool, but8

I think it was clarified that you're asking what is9

the real market demand.  What is the reality of use?10

Is that correct?11

VICE CHAIR MILLER:  Yes, I mean --12

CHAIRPERSON GRIFFIS:  In a way.13

VICE CHAIR MILLER:  It's pretty related.14

I mean, if he knows the demand.  I mean, if you have15

700 units but only 100 units are really --16

CHAIRPERSON GRIFFIS:  Well, you have17

Building Code which is going to tell you --18

VICE CHAIR MILLER:  Right.19

CHAIRPERSON GRIFFIS:  -- exactly how many20

people could be on that terrace.21

VICE CHAIR MILLER:  True.22

CHAIRPERSON GRIFFIS:  And then you can23

have what or the witness is indicating what the market24

is.  I think it's fascinating and, actually, your25
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testimony corroborates all the testimony that we have1

had in the past regarding residential rec and most2

specifically, I might say, in terms of roof terraces,3

both new and existing.4

You know, we have a case that sticks5

strongly in my mind by a prominent architect who lives6

in a building on Connecticut Avenue.  I won't name any7

names and do advertising.  Nonetheless, they were8

coming in and I kind of forget what it was that they9

were looking at, but there was some sort of relief10

required and he talked about or maybe he just used his11

building as an example, but he talked about how they12

had this gorgeous roof terrace.13

And the fact of the matter was when it was14

public, when the entire building could use it, fewer15

people used it.  So it's still a great amenity and16

perhaps on certain occasions during the year, 4th of17

July of course, had a view, people would be out there.18

But when you have non-private space even19

within the building itself, it's not as heavily20

utilized as one might expect because, you know, if you21

were going to go and have some private time or bring22

a party or four or five people, you're not going up to23

a roof deck that absolutely everyone can be at and I24

think it makes some sense.25
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My difficulty, of course, in looking at1

this especially with the roof decks is that Washington2

needs and deserves so many more roof terraces than it3

actually has.  If you get on any of these new4

buildings that have these -- we have got time, so I5

figured I would just fill it, that, you know, you get6

on the roof decks of some of the buildings that have7

gone up and it's spectacular, the views that we have,8

and you look over these buildings that have disgusting9

roofs because it's all mechanical equipment and non-10

animated.11

And, yet, I'm not sure that our12

residential requirements are made just to terrace13

them, but rather I think we need to look at how we14

actually use them.  So, you know, maybe it has become15

more private areas that are actually controllable and,16

therefore, are being taken care of.  But this I think,17

you know, from my perspective -- but certainly I think18

it's a great utilization of the majority of the roof19

that can be animated.20

And I think with the pools and the pool21

houses up there you also get specific reasons to be22

there, which is different than just terracing the23

entire roof and then hoping everyone kind of shows up24

and, you know, takes a corner.  But that's what I25
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know.  Ms. Miller, question?1

VICE CHAIR MILLER:  Are these buildings2

being marketed towards families or other certain types3

of individuals or a mixture?4

MR. McWILLIAMS:  These buildings will be5

marketed to everyone and everyone and we're currently6

working on the jobs in that sub-market and, of course,7

that's a new sort of transitional area right now in8

the southeast.  And it will be a lot of first time9

buyers, young, single professionals.  Some may move10

down and people who will want to take advantage of the11

stadium nearby, Metro.  The Navy Yard Metro is right12

there, so it's going to be a real nice diverse group,13

yes.14

VICE CHAIR MILLER:  And I can't remember,15

are there other recreational facilities in the area,16

other pools or things like that or is this -- or not?17

MR. SHER:  I can get into that in a minute18

or I can get into it now.19

CHAIRPERSON GRIFFIS:  I think so.20

VICE CHAIR MILLER:  Sure.21

MR. SHER:  Okay.  For the record, my name22

is Steven Sher, Director of Zoning and Land Use23

Services with the Law Firm of Holland and Knight.  One24

of the things to recognize about this area, the25
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particular Capitol South subarea is right now it is a1

transitioning area from warehouse, auto repair, car2

and bus storage to a combination of office and3

residential uses.4

So one of the things that will actually5

make this area quite attractive in the future is the6

feature called the Canal Blocks Park which begins at7

this location, he's pointing to roughly the8

intersection of 2nd and Eye Street, which is about a9

block and a half from where the two apartment10

buildings or the one apartment building in two parts11

will be and will extend from Eye Street down to M12

Street and then connect to New Jersey Avenue going13

south into the Southeast Federal Center all the way14

down to the waterfront.15

Right now, it's parking of buses and not16

very nice looking stuff, but the funds are in place17

for that and it will be developed and it will be18

coming on in, approximately, the same time frame as19

all these other things are happening.20

And then in addition, if you went the21

other way across Eye Street to the west and really22

South Capitol Street is just at the edge of that23

photo, you have got the Randall Junior High School24

playgrounds and ball fields and things right in this25
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area as well.  So there are recreational1

opportunities, some existing, but more to come.2

CHAIRPERSON GRIFFIS:  Any other questions?3

Anything else?4

MR. GLASGOW:  Mr. Sher, is there anything5

else that you need to add?6

MR. SHER:  30 seconds.  Two areas of7

relief, roof structures and variance on the8

residential recreation space.  The roof structures I9

think are fairly easy.  They are separated because10

they are spread out across the roof.  And if you had11

to connect them all, you could, but it would involve12

a substantial amount of more bulk on the roof.  It13

would disrupt the residential recreation space.14

It would also require you to raise the15

height of the stair towers, because if they are all16

connected as one they would not be of equal height.17

They are of equal height in and of themselves, 9 feet18

for the stair towers, 18.6 for the override, but if19

you put it all together, you would have to make the20

whole thing higher and all you do is wind up with more21

stuff up on the roof rather than less.22

On the residential recreation space, it's23

a big building.  It's a 9 FAR apartment house, almost24

700 units.  It's one building for zoning purposes25



68

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

being built in two phases.  It has got the two1

separate cores.  It has got the two pool decks, the2

two sets of community rooms and so forth.  You have3

heard the testimony as to whether that amount of space4

is sufficient and we believe that it is.5

As in this case, as in many others that6

the Board has seen like this, you get to a point where7

you have put all that you can in residential rec space8

and then you wind up sacrificing something else.  So9

you're either sacrificing units or you're sacrificing10

parking if you go below grade to take some of that11

out.12

We're at about .8 spaces per unit, which13

is about where the market is.  It's above what the14

regs require, but it's less than one to one which is15

where the market had been before.  So unless you start16

carving other things out of the building, you can't17

put any more recreation space in the building, the18

size of the site, shape of the site.19

The amount of program on the site is also20

an important factor here.  If this were an office21

building, number one, you wouldn't have a residential22

recreation space requirement, but it is -- residential23

is permitted and once you build a building that big,24

it has with it a requirement that is bigger than what25
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is reasonably necessary for the building.  So we1

believe for all those reasons that we meet the test2

for both the special exception and the variance.3

CHAIRPERSON GRIFFIS:  Excellent.  Thank4

you very much.  I thought it was intriguing, the5

analogy in the applicant's submission in comparing6

what that size would -- if you complied fully with the7

residential recreation space of 10 percent, it was,8

you know, upwards of 73,000, 74,000 square feet which9

is about an acre and a half, but I think that's a good10

comparison if you think about residential recreation11

space and having an open acre or square footage of a12

site.13

We're looking at roughly 35,000, is that14

correct, which again is a substantial amount.  Very15

well.  Anything else?16

MR. GLASGOW:  No, sir.17

CHAIRPERSON GRIFFIS:  Good.  Questions18

from the Board?  Ms. Miller?19

VICE CHAIR MILLER:  I just want to clarify20

this point about why you shouldn't have any more21

residential recreation space being required.  From22

what I understand, it's certainly because you're23

saying it's more than is needed, that it would be24

wasteful to have any more and, number two, that if you25
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provide more residential rec space, you take from1

somewhere else and one would be from parking.  And I2

don't think anybody would suggest that you should take3

from parking.  Even though you have more than the4

regs, you only have .8.5

Then the other thing is, well, then you6

could take more from residential.  And do you just7

want to just address why you shouldn't take any more8

from residential unless it's just that it's not9

needed?10

MR. SHER:  It's not needed, but beyond11

that, as Mr. Carroll said at the outset, we are12

putting what is probably the second apartment building13

in an area which right now doesn't have much in the14

way of amenity.  So you need to get the largest number15

of units that you can in there to establish the16

residential presence.17

The only other apartment building is the18

one that you don't see on this photo.  It's being19

built in this block here.  There is a hotel and20

apartment house along New Jersey Avenue south of K21

Street.  So in order to begin to develop that22

residential fabric, everything else that has been23

built in that neighborhood has been office buildings.24

So we want to get the maximum number of units in there25
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in order to establish the residential foothold.1

VICE CHAIR MILLER:  Thank you.2

CHAIRPERSON GRIFFIS:  Okay.  Good3

clarification.  Let's move ahead then.  Well, let me4

just reiterate because Ms. Miller brings up an5

interesting point and talked about the residential6

rec.  Of course, it is a variance and what I have7

understood in the testimony, written and in the oral8

today, is that the uniqueness is, one, it's an9

interesting piece, but this is clearly an emerging10

area which hasn't seen a development of this size11

certainly for residential.12

And that lends itself a little bit to its13

uniqueness, I would suggest, if I understand your14

testimony correctly.  And then secondly is actually15

the size of the project itself looking at its16

particular uniqueness in terms of its layout and also17

its phasing.18

And so the practical difficulty is the19

fact of what we have gone through, some of which is20

the amount of space that would need to be provided.21

Ms. Miller has just touched on the aspects that would22

be taken if residential rec was increased, the23

practical difficulty of decreasing the residential24

units based on creating that kind of critical mass in25
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an area that is becoming mixed use, but isn't at that1

point now.  Is that correct?2

MR. GLASGOW:  That is correct.3

CHAIRPERSON GRIFFIS:  Okay.4

MR. GLASGOW:  The loss of residential5

units, loss of parking space.6

CHAIRPERSON GRIFFIS:  Good.  All right.7

And, obviously, we'll get into more detail as needed8

as we move ahead.  Very well.  Mr. Glasgow, anything9

further in the case presentation at this time?10

MR. GLASGOW:  That completes the11

applicant's direct presentation.12

CHAIRPERSON GRIFFIS:  Excellent.  Thank13

you very much.  Let's move ahead then.  A very good14

morning, Mr. Moore with the Office of Planning.  Let's15

hear from Planning.16

MR. MOORE:  Good morning, Mr. Chair and17

other Members of the Board.  I am John Moore with the18

Office of Planning.  Thanks for qualifying an entry19

into the variance test for us.  As you can see from20

the OP report, we had a little problem in terms of21

coming up with the uniqueness really, so thank you.22

Obviously, I didn't have your information to put into23

my report earlier.24

CHAIRPERSON GRIFFIS:  Certainly.25
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MR. MOORE:  With that being said, the1

Office of Planning would find that the application2

conforms under the variance test of 773 and 3104 to3

meet the standards there.  It's also consistent under4

the special exception side, 411 especially.  The5

applicants have already explained their reason for the6

two roof structures and that they conform to height.7

With that being said, the Office of8

Planning is really extremely excited, and I am9

speaking a bit more than just John Moore now, about10

the applicant building a residential project in what11

would typically be a commercial area.  So we're12

excited about seeing it happen in that area.  With13

that, we stand on the record in terms of supporting14

the application.15

CHAIRPERSON GRIFFIS:  Excellent.  Thank16

you very much.  We appreciate that and it's an17

excellent report, as usual.  I must say I'm going to18

make note of page 2, which is very helpful in terms of19

the map and showing the site and the location.20

You know, it's interesting.  This Board21

has seen hundreds, literally hundreds of cases all22

across the city, and although I must say me23

personally, but I'm sure the Board in its constitution24

as the BZA, is unfamiliar with variances in this area.25
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So it's helpful to get acclimated in terms of what's1

happening.2

Any questions from the Board of the Office3

of Planning's report?  Does the applicant have any4

cross of Office of Planning?5

MR. GLASGOW:  No questions.6

CHAIRPERSON GRIFFIS:  Excellent.  Then7

let's move ahead to ANC-6D.  Is the ANC present?  Not8

noting any ANC Member present, we do have their9

report.  I'm not noting -- oh, Exhibit No. 27.  And we10

will make note, of course, it is timely filed.  It11

does meet the requirements to be granted great weight.12

They took it up in two fashions or rather two motions13

and I think it's important to understand that and14

state it for the record for our own point, but also15

deliberation and the support, of course, to the16

special exception for the roof structure requirement.17

They voted not to support the variance18

relief for the residential recreation space.  And I'll19

take comment perhaps if need be, but my reading of20

that, although it's very concise, is more to the fact21

that they weren't aware of what the requirements22

intent or reasoning for the variance or the case23

against providing all that.  I think it's an important24

position to take in terms of their position of trying25
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-- or would not supporting something that they weren't1

aware might or might not create a negative impact.2

Did you have any further information on3

that, Mr. Moore?  Have you had coordination with the4

ANC on that?5

MR. MOORE:  No.  We had a staff member6

that attended the ANC meeting, as you can tell by the7

report.8

CHAIRPERSON GRIFFIS:  Right.9

MR. MOORE:  We thought the ANC was opposed10

to the project period.11

CHAIRPERSON GRIFFIS:  Okay.  12

MR. MOORE:  That's the last information we13

had that's in our report.14

CHAIRPERSON GRIFFIS:  Okay.  Good.  Any15

other comments from the Board?16

VICE CHAIR MILLER:  Did the applicant17

present at the ANC meeting?18

MR. GLASGOW:  Yes, we presented at the19

meeting and I think that the Chair correctly said they20

voted not to support.  They did not vote in21

opposition.  There wasn't a motion in opposition to22

the application.  There was a motion to support, which23

was seconded, and the vote was 3 in favor of that24

motion and 4 against the motion and there was no other25
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motion.  So they voted not to support.1

CHAIRPERSON GRIFFIS:  Right.2

MR. GLASGOW:  But they didn't vote to3

oppose the application.4

CHAIRPERSON GRIFFIS:  Okay.  The point5

that I was getting to too is their sentence in the6

third paragraph that indicates the view of the7

Commissioners opposing the exception is that they were8

not well enough acquainted with the Zoning Regulations9

regarding the amount of space required for residential10

recreation space, of course, we're in a variance not11

an exception.  And we're concerned that the tenants of12

the building have adequate access to sub-space.13

But I think that's an important point.  I14

mean, I appreciate getting that from the ANC and15

understanding their position on that.  And I think16

that the Board can take that into and will take it17

into consideration.  Of course, the Board is18

familiarity with the intent, purpose and this specific19

application for residential recreation space, I think,20

may well go beyond that of the ANC and as it should21

be.22

Okay.  Anything else on the ANC?23

Therefore, well, at this point then, let me ask if24

anyone else is here present, persons to provide25
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testimony in Application 17441?  Persons in support?1

Persons in opposition?  Not noting persons present to2

provide additional testimony, let's move ahead to any3

last questions from the Board of the applicant.  Any4

other quick clarifications?5

Let me ask you one clarification or rather6

a question.  In looking at this project, noting the7

north side of this is the city proper, the south side8

is the future.  There, obviously, has been a lot of9

attention to the main elevation and facade.  What is10

your belief, how did you animate and what's the11

importance of the animation of your rear elevation or12

your north elevation?13

MR. CARROLL:  I'll speak to that.14

CHAIRPERSON GRIFFIS:  Well, I figure you15

told them what to do.16

MR. CARROLL:  No.  Yes, we did.  I think17

we felt that this project is going to have a high18

visibility, especially from the Southeast Freeway.  We19

tried to pay particular attention to the north20

elevation knowing that it's going to be very visible.21

We tried to use a lot of the architectural elements22

from the front elevation to be consistent, so that it23

was much more than just a wall with punched windows.24

CHAIRPERSON GRIFFIS:  Okay.  And which25
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elevation is that that would show us what we would see1

from the freeway?2

MR. CARROLL:  I don't think we have got an3

exhibit.4

CHAIRPERSON GRIFFIS:  I mean, I have them.5

I'm sorry.  I have them in front of me, I guess, in6

the submission.  Would it be 9, 10, 11 or maybe we7

don't have it?  I mean, are there any other kind of8

tower or bay elements on the rear?  Is there, you9

know, a roof line articulation?  Like you have a10

cornice on the front.11

MR. CARROLL:  The cornice is consistent12

around the building.13

CHAIRPERSON GRIFFIS:  All the way around.14

MR. CARROLL:  And there are bay, window15

bays that are tied together similar to the front16

elevation.  Not as the full glass elevation.17

CHAIRPERSON GRIFFIS:  Right.18

MR. CARROLL:  But as more of the -- if I19

could stand up and point out the feature.  I don't20

know, Bill, if you want to identify the cluster of21

windows featured from that point of 70 Eye Street22

elevation?23

MR. POULOS:  The rhythm of this facade.24

CHAIRPERSON GRIFFIS:  Okay.  So but what25
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you are saying is there is actually, you know,1

articulation or undulation of the rear elevation, like2

that is on the front with the bay elements?3

MR. CARROLL:  No, there is --4

CHAIRPERSON GRIFFIS:  It's just a flat?5

MR. CARROLL:  It does have balconies, so6

there is some.7

CHAIRPERSON GRIFFIS:  Oh, I see.  Okay.8

Okay.  Great.  Well, it's well out of our9

jurisdiction, but I thought we would save some time.10

MR. CARROLL:  Well, it was an issue that11

we considered.12

CHAIRPERSON GRIFFIS:  Yes.13

MR. CARROLL:  Visibility.14

CHAIRPERSON GRIFFIS:  And I can imagine it15

would be.  It's an important one.  I mean, whether16

there is an anticipation of a building going up17

between it and the freeway, it certainly won't go up18

immediately, but I think that is going to be a very19

prominent view.  It would be a great marketing20

element, that view.  So there it is.  I hope that time21

and money is actually spent on that elevation, too.22

Okay.  Anything else then?  Mr. Glasgow,23

it's to you then for any closing remarks on the24

matter.25
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MR. GLASGOW:  Yes, just briefly for1

closing remarks.  We do believe that we have met the2

burden of proof in this application.  JPI has settled3

on the property, so we are in for permits and we want4

to get started with construction of this exciting5

project just as soon as possible, so we would like to6

have a Bench decision today, if we could do that.7

CHAIRPERSON GRIFFIS:  Excellent.  Thank8

you.  Very well.  I see no reason why we couldn't take9

this up today.  The record is absolutely full.  We10

have heard from the ANC, the Office of Planning and11

had the ample opportunity for others to submit on this12

and also be present today for our hearing.13

With that then, I think we should move14

forward under a motion and I would move approval of15

Application 17441 of JPI Development Services L.P. and16

that is for the new construction of this residential17

building, which we've all just walked through briefly,18

at premises 700 and 100 Eye Street, S.E., for the19

variance from the residential recreation space and20

also special exception under 411 for roof structures21

and would ask for a second.22

BOARD MEMBER MANN:  Second.23

CHAIRPERSON GRIFFIS:  Excellent.  Thank24

you very much, Mr. Mann.  I do appreciate it.  Let's25
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get quickly into it.  I'll start with the special1

exception first.  70.6, I believe, is the section2

requirement that regulates this, but also rather that3

directly then refers to 411 and the compliance with4

411.  It's interesting, 411 sits in the Residential5

Zone of 770, of course, in the Commercial Zone in the6

C-3-C in which this is located.7

To that, we have seen this in this case,8

but also in other cases, in residential buildings,9

one, separation and two, I would say not only as a10

special exception, but even as a variance you've got11

this incredible size of the roof that's so spread out.12

And as we require additionally with our residential13

recreation space that areas be animated, it seems to14

fly in the face of the intent of the residential rec15

and the penthouse requirements in terms of having a16

single enclosure of single height.17

It's pretty clear the reasoning for that.18

Of course, we're charged with looking at it under a19

special exception.  In 411, it actually gets very20

specific in what we're supposed to look at if it is,21

essentially, difficult to comply with it based on the22

building size, placement, etcetera.  All those have23

been met in this special exception, I clearly believe.24

That's the other piece.  It's interesting25
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that 411.2, when we look at it, has been written.  I1

think we have said it before, I know I have, 411 seems2

to be requiring this penthouse structure that really3

is more towards a commercial office building.  You4

know, it's this top layer of this kind of cake, you5

know, it's got to be 18.6 and no higher, single height6

and all enclosed, you know.7

And then the whole point of 411 is to have8

this penthouse be visually animated or not visually9

intrusive and it just doesn't make much sense when you10

put it into a lot of buildings, I think, but11

specifically in residential buildings and, obviously,12

specifically in this building, it doesn't fulfill the13

intent of 411, you complied with 411, so I don't need14

to spend any more time on special exception.15

Looking at the residential recreation16

requirement, I think, is pretty clear the variance17

that's been sought in this specific case.  I think18

based on the unique aspect of the size of this19

building, the size of the lot, the location of the20

proposed use of this and also, quite frankly, there21

was some, in the written submission, not too much in22

the oral testimony today, but the phasing and how that23

impacts the aspect of how one provides those common24

spaces and integrates, I think, all our -- the unique25
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aspects of this that rise to the level of becoming1

particularly practically difficult in complying fully2

with the residential requirements.3

And I won't go into all the details.  I4

think that it's in the record and we have discussed5

all of it.  In terms of whether it would impair the6

intent and integrity of the Zone Plan Map or the7

public good, we should address that here.  Certainly8

the Zone Plan, I do not think there is any evidence9

that it would deteriorate or go against the Zone Plan,10

meaning would it fundamentally change the use and11

requirements of the C-3-C?12

I don't think it rises to that level.  And13

the public good, it's an interesting point to bring14

this up, because I think it goes back into the15

applicant's information and comparison I was going to16

before.  I think the public good is served by making17

accommodations for new residents and existing18

residents and that can be by providing residential19

recreation space or animated space within a building,20

also outside of a building.21

I don't think there is anything in the22

record that shows that this would go against the23

public good.  And as I was getting to is the analogy24

of providing over 70,000 square feet of interior25
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residential recreation space, I think, actually would1

be antithetical to the public good as this area starts2

to develop and actually becomes animated with3

commercial office buildings and residential and retail4

and car washes and whatever else is around the area.5

That the intent, actually, even the intent6

of the overlay and the TDRs and moving density down in7

this area is to get people utilizing the area, meaning8

being out on the street, living, working, shopping and9

I think that we are, in fact, upholding the public's10

good in not requiring the loss of units, residential11

units with an increase of interior private space.12

And that's all I need to say on this.13

I'll open it up to others for comments.  Ms. Miller?14

VICE CHAIR MILLER:  I just want to comment15

on the variance test.  It's really just going to hit16

on basically what I heard today.  I thought the17

applicant made a good point that this case is unique18

in that it's one of the first residential buildings in19

a commercial area where there is a need to maximize20

the residences in order to establish a foothold.  And21

I think that's quite unique from cases that we have22

heard.23

And that the practical difficulty is that24

if they provide more recreation space, they take away25
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from parking, which is something that we hear all the1

time, something that's very much needed in the city.2

And where they would take away from residences, which3

would be contrary to that need to maximize the4

residence to establish the foothold.5

There is no substantial detriment that we6

have heard.  There is plenty of recreation space being7

provided.  It's creating a lot of housing in the city,8

which is one of the city's goals in an area of the9

city where it is needed.  And I think they made a good10

point about the correlation is that you don't need11

necessarily more rec space for every additional unit12

that you are adding.  At some point, it doesn't make13

sense.  And the amount that they are providing does14

serve the intent of the regulations.15

So that's all I have to say on the16

variance test.  I think they very clearly meet the17

test.18

CHAIRPERSON GRIFFIS:  Excellent.  Thank19

you very much.  Others?  All right.  Anything else20

then?  Very well.  We do have a motion before us.  It21

has been seconded.  If there's no further discussion,22

deliberation on this, let me ask for all those in23

favor of the motion to signify by saying aye.24

ALL:  Aye.25
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CHAIRPERSON GRIFFIS:  And opposed?  Any1

abstaining?  Very well.  Ms. Bailey, why don't we2

record the vote?3

MS. BAILEY:  Mr. Chairman, the vote is4

recorded as 4-0-1 to approve the application.  Mr.5

Griffis made the motion, Mr. Mann seconded, Mr.6

Etherly and Mrs. Miller are in support and there is7

not a Zoning Commission Member present at this time.8

And it is approved as amended.9

CHAIRPERSON GRIFFIS:  Excellent.  Exactly10

right, Ms. Bailey.  Approval as amended and as11

deliberated in the motion.  I don't see, unless the12

applicant strongly objects, any reason why we wouldn't13

issue a summary order on this case.  We would have to14

waive our rules and regulations.  I will make note of,15

of course, the ANC wasn't in full support.16

MR. GLASGOW:  Yes.17

CHAIRPERSON GRIFFIS:  But we don't have an18

ANC in opposition.19

MR. GLASGOW:  Right.20

CHAIRPERSON GRIFFIS:  But just that not21

supporting one aspect of it.  I think we have directly22

addressed that.  I don't think we would be precluded23

from it, unless the applicant has a differing opinion.24

MR. GLASGOW:  We would love to issue a --25
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have a summary order issued.1

CHAIRPERSON GRIFFIS:  Very well.  Board2

Members?3

VICE CHAIR MILLER:  I think a summary4

order is fine.  I think that we have addressed in our5

hearing and in our deliberation the concerns of the6

ANC that was expressed and they are not here to7

participate in a party, so I don't think it makes8

sense to hold up a decision just because of this9

filing where they are saying they don't totally10

understand the regulations basically.11

CHAIRPERSON GRIFFIS:  Excellent.  Good12

clarification.  In which case, not noting any concern13

with the applicant or opposition from the Board14

Members, let's waive our rules and regulations and15

issue a summary order on this case.  And I thank you16

all very much.17

MR. GLASGOW:  Thank you.18

CHAIRPERSON GRIFFIS:  Bye.19

MR. GLASGOW:  Bye.20

CHAIRPERSON GRIFFIS:  And we'll look from21

up north to see this, right?  Okay.  22

MS. BAILEY:  Mr. Chairman?23

CHAIRPERSON GRIFFIS:  Yes.24

MS. BAILEY:  These two color coded25
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graphics are not in the record and we would appreciate1

if the applicant would either give us a copy or2

somehow make them available for the record.3

CHAIRPERSON GRIFFIS:  Okay.  Do you think4

it's appropriate to have them in color, Ms. Bailey?5

MS. BAILEY:  Yes, sir.6

CHAIRPERSON GRIFFIS:  Is that you would7

like?8

MS. BAILEY:  We would like to have them in9

color.10

CHAIRPERSON GRIFFIS:  Okay.  And actually,11

do we have Site Plan 8, that board?  We don't?  Okay.12

Good.  Then absolutely, we just need reduced versions13

of that submitted into the record as quickly as14

possible, hopefully today.  Otherwise, thank you all15

very much.  Have a great afternoon.16

Ms. Bailey, any other business for the17

Board this morning?18

MS. BAILEY:  No, Mr. Chairman.19

CHAIRPERSON GRIFFIS:  Very well.  If20

there's no further business, let's adjourn the morning21

session of the 14th.22

(Whereupon, the Public Hearing was23

recessed at 11:34 a.m. to reconvene at 1:14 p.m. this24

same day.)25
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A-F-T-E-R-N-O-O-N S-E-S-S-I-O-N1

1:14 p.m.2

CHAIRPERSON GRIFFIS:  Good afternoon,3

ladies and gentlemen.  Let me call to order the4

afternoon session of the 14th of March 2006.  This is5

the Board of Zoning Adjustment of the District of6

Columbia.  My name is Geoff Griffis, Chairperson.7

Joining me today is the Vice Chair, Ms. Miller, and8

Mr. Etherly.  Representing the National Capital9

Planning Commission is Mr. Mann and we are without a10

Zoning Commissioner this afternoon, but we will11

proceed.12

Copies of today's hearing agenda are13

available for you.  They are located at the table14

where you entered into the hearing room.  Please, pick15

it up and see where you are in the chronology.  We may16

jumble that up a little bit, but we will proceed and17

everyone will know exactly where we are at all times.18

To that, there is several very important19

things that I will go through in my opening statement.20

It should be clear to everyone and understood by21

everyone that we are being broadcast in several22

fashions, all our proceedings, first of all, are being23

recorded.  The Court Reporter is seated to my right on24

the floor.  He will be creating the official25
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transcript of this hearing and of all hearings this1

afternoon.2

Attendant to that, several things we do3

ask.  First of all, I would ask that you turn off all4

your cell phones, so that we don't disrupt, one, the5

transmission and, two, the testimony that is going to6

be provided by most of you that are here with us7

today.8

Secondly, I would ask that all, everyone9

that is planning to testify if you would fill out two10

witness cards.  Witness cards are available where you11

entered into the hearing room.  They are also12

available in front where you will provide testimony.13

Two cards go to the Court Reporter prior to coming14

forward.  When you are ready and all of that has been15

done, you can come up when called.  You will make16

yourself comfortable.  You will need to state your17

name and address for the record.  You only need to do18

this once when you start, obviously, that identifies19

you for the record.20

The order of procedure for special21

exceptions and variances will be as follows, and is22

always as follows:  First, we hear from the applicant,23

the presentation of their case, their witnesses, any24

of the other testimony that they are going to provide.25
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Secondly, we hear from Government Agency reports on1

each of the applications.  So, for instance, Office of2

Planning or Department of Transportation will give3

their report and their analysis.4

Then we will move on to the ANC within5

which the property is located.  We will hear their6

report.  Then we would move on to persons and parties.7

First, we would begin with persons and parties in8

support of an application.  Then we move on to persons9

and parties in opposition to the application.  It10

should be clear if you are a party in a case that when11

you are called, either in support or in opposition, if12

you are a party, that you are to open your case,13

present your case, present your witnesses and close,14

all at the same time.15

The applicant, however, has it in the16

beginning.  We go through the agency reports, the ANC,17

the parties and persons and then the applicant is18

allowed to close.  And, frankly, they are also given19

the opportunity to bring any rebuttal witnesses as20

they need.  So hopefully that's clear and that's what21

we will proceed to do.22

Of course, parties in a case are able to23

do numerous things, one of which is conduct cross24

examination.  Cross examination is limited and25
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directed by myself, according to our rules and1

regulations.  I will be very specific as we get into2

those issues.  Well, actually, I'll leave it at that.3

For everyone's involvement, it should be4

absolutely clear that our hearings today will open and5

hopefully finish today.  That is creating the record,6

the record of which we will base all of our7

deliberations and decisions on.  So it's very8

important that if you believe we should be9

deliberating on something and we agree that it is10

within our jurisdiction to hear, that it's in the11

record.  Meaning, it should have been written,12

submitted or given in oral testimony today.13

So the importance of that is to understand14

when we close a hearing, the record also closes.15

There is nothing else that the Board will deliberate16

on.  Unless, of course, we decide that we need further17

information and if we do, we will be very specific on18

what information is to be submitted into the record19

and when that is to be submitted into the Office of20

Zoning.21

Attendant to that, we ask that people22

present today not engage Board Members in private23

conversations.  Obviously, that might lend itself to24

give the appearance that we are receiving information25
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outside of this public record of which we are creating1

before us today.2

The Sunshine Act does require that all our3

proceedings be held in the open and before the public.4

We do enter into Executive Session, sometimes during,5

a lot after or maybe even before a case hearing.  This6

is used for purposes of reviewing the facts in the7

record of the case and at limited times it is also8

utilized by the Board for deliberation on cases.  Our9

Executive Sessions are in accordance with our rules,10

regulations and procedures and they are also in11

accordance with the Sunshine Act.12

Let me say a very good afternoon to Ms.13

Bailey, on my far left, with the Office of Zoning, Ms.14

Glazer and Ms. Monroe with the Office of Attorney15

General are also present with us, Mr. Moy is also16

around somewhere and will probably be joining us17

shortly with the Office of Zoning.18

With that, I'm going to ask that anyone19

anticipating providing testimony today, if you're even20

thinking about providing testimony, I'm going to ask21

you to stand and give your attention to Ms. Bailey.22

She is going to swear you in.23

MS. BAILEY:  Would you, please, raise your24

right hand?25
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(Whereupon, the witnesses were sworn.)1

CHAIRPERSON GRIFFIS:  Excellent.  Thank2

you very much.  Now that that has been done, Ms.3

Bailey, thank you very much and thank you to all.4

At this time, the Board will consider any5

preliminary matters.  Preliminary matters are those6

which relate to whether a case will or should proceed7

today, requests for withdrawals, whether proper and8

adequate notice has been provided or requests for9

continuance, postponement.  These are elements of10

preliminary matters for the Board's attention.11

If you have a preliminary matter for the12

Board or if you believe that a case on our schedule13

should not proceed this afternoon, I ask that you come14

forward and have a seat at the table in front of us.15

First, I'm going to ask, Ms. Bailey, if you are aware16

of any preliminary matters for the Board's attention.17

MS. BAILEY:  Mr. Chairman, Members of the18

Board, and to everyone, good afternoon.  Staff does19

have one and it is associated with Appeal No. 17434 of20

the Stanton Park Neighborhood Association.  There is21

a request for this appeal to be postponed from today,22

Mr. Chairman.23

CHAIRPERSON GRIFFIS:  Indeed.  Very well.24

Why don't we have you state your name and address for25



95

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

the record.1

MR. TALLANT:  Good afternoon.  My name is2

Drury Tallant.  I live at 732 3rd Street in northeast3

D.C.  I represent the Stanton Park Neighborhood4

Association.  We're the appellant on the referenced5

case.  Since we filed the appeal, there have been6

meetings with the owner of Taste of Jamaica and with7

the Department of Consumer and Regulatory Affairs and8

we believe that this matter will probably be resolved9

with building plans that were submitted last week.10

DCRA will be reviewing them.  We hope11

issuing a new building permit and a new Certificate of12

Occupancy that we feel will meet the test for matter-13

of-right in a C-2-A Zone.  That being the case, we14

wish to stipulate for a postponement for six months to15

allow that to work its way through.  Thank you.16

CHAIRPERSON GRIFFIS:  Thank you very much.17

MS. FERGUSON:  I'm Stephanie Ferguson of18

the Department of Consumer and Regulatory Affairs,19

representing the Zoning Administrator and the20

Department and the Zoning Administrator did stipulate21

to a postponement of this matter.22

CHAIRPERSON GRIFFIS:  Excellent.  Thank23

you.  Is Howard Frampton present?  Would you mind24

coming up, Mr. Frampton?  And is ANC-6C present?  ANC25
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Member?  Good.  Mr. Frampton, I would just ask you to1

have a seat, make yourself comfortable.  If you2

wouldn't mind stating your name and address for the3

record?4

MR. FRAMPTON:  Howard Frampton.  Howard5

Frampton, 528 8th Street, N.E., Washington, D.C.6

CHAIRPERSON GRIFFIS:  Excellent.  And you7

have heard, of course, the request for postponement8

for six months, with the anticipation this may be9

settled outside of requiring zoning relief.  Do you10

have a position on that?11

MR. FRAMPTON:  No.12

CHAIRPERSON GRIFFIS:  Would you like to go13

forward with an appeal today or would you like to move14

it for six months?15

MR. FRAMPTON:  I would like to move it six16

months.17

CHAIRPERSON GRIFFIS:  That's a good18

position to have.  Okay.  Now, as much as the Board19

would like to force you all to present an appeal this20

afternoon, because I find them to be some of the most21

fascinating elements of what we do here, I think it's22

absolutely appropriate to take a look at whether there23

is a matter-of-right solution to this and I think it24

may well be, I think.  Well, I won't say anything more25
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on that, unless there's anything further that we need1

to present.2

Let me hear any comments from the Board or3

questions.  Very well.  If there's no comments or any4

opposition from Board Members in setting this for a5

new date, six months, Mr. Moy or Ms. Bailey, what kind6

of calendar dates do we have?7

MS. BAILEY:  Mr. Chairman, I'm assuming8

that we're into July, at this point?9

CHAIRPERSON GRIFFIS:  Are we?10

MS. BAILEY:  Well, six months August,11

September?12

CHAIRPERSON GRIFFIS:  Why not.  Start the13

academic school off right and call our first appeal,14

maybe.  September, any difficulty in setting this in15

September?  Let's do this the second Tuesday in16

September.17

MS. BAILEY:  The second Tuesday in18

September would be September the 12th.19

CHAIRPERSON GRIFFIS:  Excellent.  Any20

difficulty in scheduling the 12th of September?21

MR. FRAMPTON:  No, sir.  In fact, we --22

CHAIRPERSON GRIFFIS:  Pardon me?  Oh, that23

is a difficult day, isn't it?  I thought that rang24

some familiarity.25
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VICE CHAIR MILLER:  Yes.1

CHAIRPERSON GRIFFIS:  The 12th of2

September.  Why don't we not put it there?  Well, no,3

actually, let's.  The first case in the afternoon,4

1:00 on the 12th of September, unless there's any5

difficulty.  Excellent.  I guess we wish you well.6

Get to work.7

MR. TALLANT:  Thank you, Mr. Chairman.8

MR. FRAMPTON:  Thank you.9

CHAIRPERSON GRIFFIS:  Excellent.  Thank10

you all very much.  Appreciate you being down here and11

bringing this to our attention.12

Ms. Bailey, is there any other preliminary13

matters?  Does anyone else have any other preliminary14

matters?  I'm sorry, before you guys go, you're going15

to need to see the Court Reporter, Mr. Frampton.  Is16

that right?  Yes, make sure that he has your name17

correctly spelled.  Very well.  Any other preliminary18

matters?19

All right.  Let me be clear.  Also,20

nothing said in the hearing room is on the record21

unless you are sitting down, comfortable, that's not22

a requirement, but it's certainly a request.  You need23

to speak into the microphone.  The microphone needs to24

be on.  Take your time.  There is a button at the25
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base.  Perfect.1

MS. BEGGS:  My name is Kathleen Beggs and2

we are seeking a continuance in the matter of the3

application of Pauline S. Ney, which is Case No.4

17446.5

CHAIRPERSON GRIFFIS:  Okay.  6

MS. BEGGS:  We, too, would suggest that7

this matter be put off for six months for a whole host8

of reasons.9

CHAIRPERSON GRIFFIS:  I'm sorry, and your10

name is?11

MS. BEGGS:  Kathleen Beggs, B-E-G-G-S.12

CHAIRPERSON GRIFFIS:  And you have a13

request for party status in?14

MS. BEGGS:  I do, indeed, yes.15

CHAIRPERSON GRIFFIS:  Okay.  16

MS. BEGGS:  I live across the street from17

the --18

CHAIRPERSON GRIFFIS:  Indeed.19

MS. BEGGS:  I live across the street from20

them.21

CHAIRPERSON GRIFFIS:  Procedurally, this22

is what we're going to have to do.  The first23

preliminary matter in that case is actually24

establishing parties in the case.  In order to bring25
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a motion before the Board, you need to be a party in1

the case, have standing.  The appeal that we just2

heard, all of those people had standings.3

MS. BEGGS:  Oh.4

CHAIRPERSON GRIFFIS:  There was a property5

owner, ANC.  So what we're going to do and no matter6

what, even if we did continue it, I don't know, I7

haven't heard your request yet, it will be important8

for us to establish parties for your participation and9

for everyone's participation.10

MS. BEGGS:  All right.11

CHAIRPERSON GRIFFIS:  So what I'm going to12

do is we have one case that was finishing up --13

MS. BEGGS:  Carrying over.14

CHAIRPERSON GRIFFIS:  -- this afternoon.15

MS. BEGGS:  Yes.16

CHAIRPERSON GRIFFIS:  That's correct.17

We're going to get to that.  We'll call this case,18

because I can't do party status without calling the19

case, because it has to be within the record.  So20

we're going to do that.  We'll get through the 2121

requests for party status in that case.22

MS. BEGGS:  Yes.  And let me just ask a23

preliminary question.24

CHAIRPERSON GRIFFIS:  Sure.25
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MS. BEGGS:  Is that this matter is before1

the Board on a motion by the applicant for relief from2

the time requirements for filing her plans.  She wants3

to do it within three business days instead of the 144

days that are required by your rule.  I noticed that5

their counsel isn't here now.  Is that something you6

would hear now or do we wait until after you have done7

that later?  Actually, I really request your8

indulgence.  I haven't been before this Board before.9

CHAIRPERSON GRIFFIS:  That's fine.  It's10

all going to be within the case.11

MS. BEGGS:  Okay.  So we will sit and12

wait.13

CHAIRPERSON GRIFFIS:  Indeed.  Thank you14

very much and we do appreciate your patience.  With15

that then, let's call Application 17431.16

MS. BAILEY:  And that is the application,17

Mr. Chairman, of King's Creek LLC and it's pursuant to18

11 DCMR 3104.1 and 3103.2, for a special exception to19

allow a building height of 50 feet in the Reed-Cooke20

Overlay under section 1403, and a variance to permit21

an addition to a nonconforming structure under22

subsection 2001.3, a variance from the floor area23

ratio requirements under subsection 402, and a24

variance from the court requirements under section25
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406.1

This is to allow an addition to and2

conversion of an existing building for residential3

use.  It's located at 2329 and 2335 Champlain Street,4

N.W.  The property is zoned in the Reed-Cooke Overlay5

and it's zoned R-5-B.6

CHAIRPERSON GRIFFIS:  Thank you, Ms.7

Bailey.  Good.  We'll turn it over to you when you are8

ready.  Can you state your name and address for the9

record?  Let's move ahead.10

MR. COLLINS:  Good afternoon.  My name is11

Christopher Collins with the Law Firm of Holland and12

Knight.  Seated to my right is Dominique Kostelac13

representing King's Creek LLC.  I believe, Mr.14

Chairman, we are at the point in the case where the15

Office of Planning was to give their report.16

CHAIRPERSON GRIFFIS:  That's exactly17

right.  We're going to get into the Government Agency18

reports.  We have been through all the persons and19

parties in this case.  Of course, we did that so that20

all those people that were here previously could21

utilize their time and not necessarily be required to22

come back.  After the Government Agency reports on the23

application, we will then move to the ANC-1C's report,24

of which we have received into the record.25
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Mr. Collins, I'm assuming you were also1

served with the ANC report?2

MR. COLLINS:  Yes, I was.3

CHAIRPERSON GRIFFIS:  Excellent.  Is the4

ANC-1C present?  There is not a representative of the5

ANC currently here.  We will call them in a moment6

again to make sure if they're here.  With that then,7

let's move ahead to the Office of Planning.8

MS. BROWN-ROBERTS:  Good afternoon, Mr.9

Chairman and Members of the Board.  I'm Maxine Brown-10

Roberts from the Office of Planning.  Regarding the11

variance from the lot occupancy requirements, the12

Office of Planning believes that this is a unique13

situation, since it is an existing -- the existing lot14

occupancy of the building and it will not be15

detrimental to the public good, as it has existed in16

this manner for over 50 years.17

Therefore, the Office of Planning supports18

the requested variance.  Also regarding the court19

width, we do support the court width.  We believe that20

this below grade court is created in order to bring21

light into the units and the basement and the area is22

currently the rear yard of Lot 103.  The court is also23

bounded by property lines on the north and west and by24

walls of the building to the south and east.  And to25
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attain the required width would require removal of a1

portion of the foundation.2

We believe that this court width, the3

variance can be granted as again it would not be4

detrimental to the public good and will, in fact,5

allow light and air into the units that are below6

grade.7

Regarding the FAR and expanding off the8

nonconforming structure, the proposed addition will9

increase the FAR from 1.9 to 2.66 and it will also10

increase the height of the building, which is -- which11

will be addressed under the special exception.12

The applicant has stated that the building13

is unique, because it cannot continue to be used for14

industrial or commercial uses, so it has to be15

converted to residential use.  As demonstrated by the16

applicant, the building can be converted to17

residential use within the existing lot occupancy and18

FAR.  The applicant further states that the property19

is affected by contaminated soils and needs20

stabilizing.21

The applicant states that they have not22

utilized the option to demolish the building and build23

a new structure, because they have invested $6 to $824

million in stabilization and remediation and also that25
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there is a threat to landmark application will be1

submitted if the applicant tries to demolish the2

building.3

They have also stated that continuing the4

existing use in the property would not be economically5

feasible and residential use is the only feasible use6

of the property.  It is the Office of Planning's7

opinion that they have not demonstrated that there is8

a practical difficulty in developing the property.9

Further, the applicant states that converting the10

existing building to residential use without the11

addition would not be feasible, because there would be12

no upper floors to offset the cost of low floors.13

This seems to suggest that condominium14

buildings are also economically feasible if they have15

a height and FAR in excess of what is permitted in the16

zoned district.  The applicant was quite aware of the17

costs to remediate the property and the building and18

it can be demolished, since it is not landmarked.19

Regarding the special exception for the20

height, the existing building has a height of 24.6621

feet and the proposal will increase the height by an22

additional 25.3 feet, which essentially doubles the23

height of the building.  The applicant has stated that24

this height is consistent with all the buildings in25
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the area, such as The Lofts of Adams Morgan and the1

adjacent buildings on the south of the property.2

At the time of the discussion of the3

overlay, the community had acknowledged that a4

proposal for development of the site to the west of5

the site, which is The Lofts, was to be constructed at6

a height of 55 feet.  This comparison is -- it is not7

comparable to the proposed development since this8

development was a PUD and also fronts on 18th Street.9

And this development also makes a significant10

contribution to the community in order to have11

additional height.12

The development to the south of the site13

was granted additional height for a number of reasons,14

because the site has an irregular and narrow shape,15

the sloping topography which resulted in -- has also16

resulted in some below grade areas that were included17

in the overall FAR.  There are soil and surface18

conditions, such as high water table, poor soil, low19

bearing capacity, contaminated soil, requiremental GOP20

support and setbacks to provide green space and21

additional light and air into units.22

The applicant has stated that they have23

set back the upper floors to allow light into the24

units, by this same setback and provide an open space25
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could be achieved at the height of 40 feet.  The1

applicant has only demonstrated that they have become2

economic -- that the have economic costs associated3

with the cleanup of the soil in a situation which the4

applicant again was aware of for some time.5

The Office of Planning does not believe6

that the applicant's arguments justify further7

increase of nonconformity of the building.  The Office8

of Planning, therefore, recommends that a variance for9

the court width and the lot occupancy be approved as10

an existing condition and the variance for the11

increase in FAR and expanding a nonconforming12

structure be denied.  Thank you, Mr. Chairman.13

CHAIRPERSON GRIFFIS:  Excellent.  Thank14

you very much.  A very detailed analysis, complicated15

in many respects.  I think we'll have some questions.16

But just for clarity, of course, just to review.  The17

Office of Planning's position is you are in support18

of, essentially, the existing conditions.  The lot19

occupancy, of course, would need relief if anything20

was, essentially, done on this.  And also the court21

width.22

What Office of Planning is not in support23

of is the special exception in the Reed-Cooke Overlay,24

which would allow additional height and the variances25
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which, obviously, expand the FAR.1

MS. BROWN-ROBERTS:  Um-hum.2

CHAIRPERSON GRIFFIS:  But the relief for3

the existing nonconforming amount of FAR.4

MS. BROWN-ROBERTS:  That's correct.5

CHAIRPERSON GRIFFIS:  Okay.  Questions?6

Cross?7

MR. COLLINS:  No, sir.8

CHAIRPERSON GRIFFIS:  Let me just push it9

a little bit, because this isn't a new issue for the10

BZA certainly and certainly not for Office of Planning11

and perhaps even for this site.  What we have, as you12

have said in your analysis and some history on this,13

is this existing structure and there seems to be14

dancing around this strain of looking at it as if you15

have an existing structure, there's nothing that stops16

you from tearing it down.17

MS. BROWN-ROBERTS:  Right.18

CHAIRPERSON GRIFFIS:  So how can that be19

your uniqueness or certainly how can it arise to20

practical difficulty?  But doesn't the Court of21

Appeals tell us that that, in fact, is the case?  That22

a uniqueness can be struck on the uniqueness of the23

site in terms of its topography, in terms of its24

circumstances, but also specifically with an existing25
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structure?1

MS. BROWN-ROBERTS:  Yes, but I still don't2

think that the applicant has demonstrated sufficiently3

that this structure cannot be demolished.  They have4

talked about that somebody may do a landmark, but5

nothing has been presented to say okay, we have6

investigated this and, you know, with Historic7

Preservation and there is a high possibility.8

CHAIRPERSON GRIFFIS:  But --9

MS. BROWN-ROBERTS:  I think we have heard10

sort of generic arguments.11

CHAIRPERSON GRIFFIS:  Okay.  And I12

appreciate that position.  However, I think, I'm not,13

at this point, sharing the position that I hear you14

holding that there is a higher threshold or an15

authority that has to establish why this couldn't be16

demolished.  To say in reverse, I'm not sure why it17

can't just be a building's owner's decision they want18

to maintain an existing structure.19

Now, I understand that that doesn't20

necessarily mean that there's a practical difficulty21

or that's a successful or persuasive argument that22

just because I have a building now I need variances to23

make it bigger, because I'm going to keep that24

building.  But I don't disregard that as an initial25
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position and argument.  Meaning, I'm not sure and I1

think it's clear, not being our legal authority, but2

on the court cases that spoke about the accommodation3

of an existing structure, which was not landmarked, so4

there that is.  We'll get further into it.  Yes, go5

ahead.6

MS. BROWN-ROBERTS:  No, that's okay.7

CHAIRPERSON GRIFFIS:  Come on, take me on.8

MS. BROWN-ROBERTS:  No, no.9

CHAIRPERSON GRIFFIS:  Okay.  10

MS. BROWN-ROBERTS:  No.11

CHAIRPERSON GRIFFIS:  Next?12

VICE CHAIR MILLER:  Sorry, it's just that13

we heard this case a while ago.14

MS. BROWN-ROBERTS:  Yes.15

VICE CHAIR MILLER:  So I'm just trying to16

bring it back.  But in your report on page 5, I guess,17

you, let's see down near the bottom, say that "The18

applicant states that converting the existing building19

to residential use without the addition would not be20

feasible, because there would be no upper floors to21

offset the costs of the lower floors.  This seems to22

suggest that condominium buildings are only23

economically feasible if they have a height and a FAR24

in excess of what is permitted in the zone district."25
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That seems to be a leap to me.  I'm not1

sure if you're making a statement in general, but2

that's the consequences of maybe I don't understand it3

and you can clarify that.4

MS. BROWN-ROBERTS:  I think the applicant5

stated that -- one of the questions I think that we6

posed was, you know, you are having two levels of7

residential.  You know, you can go maybe to a third.8

Why do you need higher?  And the argument was that the9

higher the floors are, the more the -- the higher the10

return on those upper floors than the lower floors.11

And we're -- our interpretation of that was that we12

don't think that it is appropriate, you know, under13

the variance requirements that that's an argument that14

we use to say well, I need additional height, because15

if I have, I can do these upper floors and I can have16

a higher return on those than on what's on the lower17

floors.18

VICE CHAIR MILLER:  Okay.  Because the way19

I understand it, it was kind of specific to this case,20

like how low they were, because they were so low in21

this case that it needed to be offset by higher22

floors.  That because of topography and other areas23

that might not be true.  And it looks to me, I don't24

know, I marked in BZA Application No. 16815, it's25
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Attachment G to their application.1

Paragraph 23 says that in that case, which2

was --3

CHAIRPERSON GRIFFIS:  Which is the4

previous BZA case on this site.5

VICE CHAIR MILLER:  Okay.  No.6

CHAIRPERSON GRIFFIS:  Or no, I'm sorry.7

VICE CHAIR MILLER:  Adams Alley.8

MS. BROWN-ROBERTS:  Adams Alley.9

CHAIRPERSON GRIFFIS:  Adams Alley.  Okay.10

VICE CHAIR MILLER:  In finding of fact No.11

23, it says "OP testified that the existing warehouse12

building is not suitable for residential uses as it is13

lower than many of the surrounding buildings and lacks14

windows to provide sufficient light and air."15

So I guess what I was taking from it was16

there is certain buildings, because of the way they17

are situated that if they are low or in context of18

other buildings or something, that the first floor may19

really be fairly uneconomical.20

MS. BROWN-ROBERTS:  I think in the case21

that you referenced, those were sort of more below22

grade than this, than in this case.23

VICE CHAIR MILLER:  Okay.  My other24

question is, I guess, and the Chair was kind of going25
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to this, there is the case of the historic landmark.1

Now, that's not the only situation in which an2

existing building can make the uniqueness test or the3

practical difficulty test.4

MS. BROWN-ROBERTS:  Yes, right.5

VICE CHAIR MILLER:  I guess, is it better?6

I mean, I guess, it may be subjective whether this7

building is worth saving, but it seems to me that8

you're going in the direction of well, if you can9

demolish it, then they shouldn't have a variance,10

because they might as well demolish it.  And I'm11

wondering if that's how you feel?12

MS. BROWN-ROBERTS:  I don't think -- no.13

I don't think that's the direction we're going, but14

that was an argument put forth and I think, you know,15

what we were saying is that well, you know, that may16

be, but that's a choice that you have made not to17

demolish it, you know, based on -- you are saying that18

based on someone saying that it can be landmarked.19

And we didn't see enough going in that direction.20

VICE CHAIR MILLER:  I guess what I'm21

saying, and I may not be recollecting it correctly,22

but it sounds like if they didn't get the variance in23

the FAR, are you saying they shouldn't because they24

can demolish it?  That that's an alternative.  And if25
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they can demolish it, then they shouldn't get --1

MS. BROWN-ROBERTS:  No.2

VICE CHAIR MILLER:  -- the variance.3

MS. BROWN-ROBERTS:  I don't think that we4

are basing our whole arguments on that.5

VICE CHAIR MILLER:  What happens if they6

don't get the FAR variance?  Then what can they do?7

MS. BROWN-ROBERTS:  Use the building as it8

is.9

VICE CHAIR MILLER:  But they are making a10

case that they can't use the building as it is.  You11

didn't --12

MS. BROWN-ROBERTS:  No.13

VICE CHAIR MILLER:  -- conclude that14

basically?15

MS. BROWN-ROBERTS:  I didn't conclude that16

option.  No, I didn't look at that option.17

VICE CHAIR MILLER:  Okay.  18

CHAIRPERSON GRIFFIS:  But I see the Office19

of Planning's position currently in this application20

is distinguishable from the Commissions, I mean, the21

sua sponte of the previous, because the Commission was22

very strong in saying that a building that is not a23

landmark, the applicant isn't compelled to keep it.24

It's fairly strong language and I guess my issue was25
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it's pretty clear that the higher authority than the1

Zoning Commission, the Board of Zoning Adjustment have2

actually found the opposite.3

But is isn't clear that the existing4

building can be set to be part of the uniqueness and5

arise to the practical difficulties for a variance,6

whether it was historically landmarked or not.  So7

there's two issues that I see that we're now talking8

about here.  One is the Commission's position saying9

it doesn't matter what it is or what it looks like,10

tear it down if it's going to cause you problems.11

I don't think the regulations are written12

for that.  And certainly the Reed-Cooke Overlay wasn't13

adopted just to make all the buildings look exactly14

the same and nondistinguishable and anything that's,15

essentially, unique or, you know, of interest should16

be just torn down to make it efficient.17

What I understand Office of Planning's18

position, at this point, is that there hasn't been a19

persuasive argument to say you need all this more FAR.20

And saying that it is not economically feasible21

without that, is like saying the no condo building is22

economically feasible in this zone.  Is that correct?23

MS. BROWN-ROBERTS:  That's correct.  I24

think that's the general record.25
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CHAIRPERSON GRIFFIS:  Okay.  All right.1

Anything else then?  Any other questions of that?  Mr.2

Collins, follow-up on any of that back and forth?3

MR. COLLINS:  No, sir.4

CHAIRPERSON GRIFFIS:  Okay.  Good.  Thank5

you very much, Ms. Brown-Roberts.  We do appreciate6

it.  Excellent report.  A lot to think about, a lot to7

get through on this one as it is quite complicated.8

I do not have note of any other Government Agency9

reports previously or as of today submitting on this.10

Let us make note, I don't know if we did in the past11

hearing, Exhibit 22, Council Member Jim Graham has12

also submitted a letter of support of this13

application.  This is not in a Historic District,14

which means we would move on to ANC-1C, unless you are15

aware of any other Government Agency reports on the16

matter?17

MR. COLLINS:  I am not.18

CHAIRPERSON GRIFFIS:  Okay.  In which19

case, let me ask again, has the ANC-1C come in?  Not20

noting any representative from 1C.  Is the party in21

opposition present?  Noting the party not present,22

let's take up the ANC's report, which is exhibit -- I23

do not know.  Does it have an exhibit number?  I have24

45 and also a 30, but I'm not sure that that is25
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representative of the one that was submitted today.1

It doesn't matter.  We will get it into the record.2

It is in the record rather.3

The 6th of March 2006, I think the4

pertinent part would be 3115.1(e) which states that5

"ANC-1C has no issues and concerns with respect to the6

three requested variances.  ANC-1C takes no position7

with respect to the requested special exception,"8

which really meets our basic requirements for the9

granting of great weight in our deliberation.10

I'll turn to you, Mr. Collins, if you have11

any comments on that?12

MR. COLLINS:  I will let Mr. Kostelac make13

those comments at the appropriate time.14

CHAIRPERSON GRIFFIS:  Excellent.  In15

closing then?16

MR. COLLINS:  Yes.17

CHAIRPERSON GRIFFIS:  Excellent.  Yes,18

quick question?19

VICE CHAIR MILLER:  I just wanted to ask20

the applicant two questions before you close.  One21

goes to the economic feasibility issue, which I think22

is where we ended with Office of Planning.23

MR. COLLINS:  Yes.24

VICE CHAIR MILLER:  That it sounds like a25
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big part of your guys' case may be that it wouldn't be1

economically viable, any other option or whatever,2

unless you do it this way.3

MR. COLLINS:  That's one of the arguments,4

yes.5

VICE CHAIR MILLER:  Okay.  So you're going6

to address that in your closing?7

MR. COLLINS:  We have at your request, Ms.8

Miller, brought with us the economic analysis for this9

case and we're prepared to -- I was going to give it10

in at the beginning of my closing.11

VICE CHAIR MILLER:  Okay.  And then the12

other question I had is just looking at Office of13

Planning's report.  They question the height, the 4014

feet height.  They say specifically "The applicant15

states that the increase in height will allow the16

building to have a unique architecture that will allow17

the upper floors to be setback and allow light to the18

street.  However, there has been no demonstration that19

these characteristics cannot be achieved with a 4020

foot building."  This goes to the special exception.21

MR. COLLINS:  Yes.22

VICE CHAIR MILLER:  Therefore, OP does not23

support granting the special exception, so could you24

address that one, too, or are you going to --25
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MR. COLLINS:  Well, I guess it's just a1

fundamental disagreement about their analysis and I2

will go through our analysis either now or I'll do it3

in my closing, but we just have a whole different view4

on how we meet the special exception test.5

VICE CHAIR MILLER:  Okay.  That will be6

fine to do it in your closing.  I just wanted to make7

sure those got touched upon.8

MR. COLLINS:  Oh, yes.9

VICE CHAIR MILLER:  Okay.  10

MR. COLLINS:  Yes.11

VICE CHAIR MILLER:  Thank you.12

MR. COLLINS:  Thank you.13

CHAIRPERSON GRIFFIS:  I don't think there14

is any other reports or exhibits that we need to bring15

to light today.  Let me just give an opportunity, is16

there anyone else here in Application 17431, King's17

Creek, persons to provide testimony?  Not noting any,18

we did have a substantial number of persons19

participating in the previous and also the party in20

opposition.  Mr. Collins, I think it's all you.21

MR. COLLINS:  Thank you, Mr. Chairman and22

Members of the Board.  I would like to begin by23

submitting a number of documents and I'll just run24

through them and then I'll walk up and hand them to25
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you, if I may.1

The first is a revised sheet ZA-2.  This2

is a sheet that is part of the set of plans and the3

purpose of the revision for sheet ZA-2, that I'll hand4

in to you, was to -- the new calculations for the roof5

structure.  In making the changes to the plans prior6

to submission to the Board before the hearing, we7

overlooked the need to make the change on the roof8

structure.  So this number, the only change here is9

the floor area of the roof structure number, which10

shows that the roof structure is, in fact, at .2 FAR.11

Secondly, there was a request, I believe,12

from the Board that we hand in something in writing to13

show why we believe this site is located in the Reed-14

Cooke Overlay, and I have a brief memo on that issue.15

Third, in response to Ms. Miller's last16

question, we do have the economic analysis and I would17

like to hand that in.  There is a cover sheet, which18

explains what it's all about, and then there are six19

tables that Mr. Kostelac will go through briefly with20

you, as well as some reports attached to that as well.21

CHAIRPERSON GRIFFIS:  So the only thing we22

really need to spend time on is the economic analysis.23

That's really the new information that hasn't been put24

into the record?25
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MR. COLLINS:  That's right.1

CHAIRPERSON GRIFFIS:  Fine.2

MR. COLLINS:  And Mr. Kostelac will walk3

you through that.4

CHAIRPERSON GRIFFIS:  Okay.5

MR. COLLINS:  Before I do my closing6

statement.  And if I may, I would just like to take a7

moment to allow the staff to give them out before we8

continue.9

CHAIRPERSON GRIFFIS:  Good.10

MR. COLLINS:  And while that is happening,11

I'll just mention that sheet ZA-2 and the memo with12

the Holland and Knight logo on top dated March 14th13

are simply for your information, but, of course, if14

you have any questions about that, we would be happy15

to answer them.16

CHAIRPERSON GRIFFIS:  Excellent.  Okay.17

I think we're ready.18

MR. COLLINS:  All right.  Mr. Kostelac,19

you have prepared for the Board the results of your20

economic analysis that you have done for this project.21

Is that correct?22

MR. KOSTELAC:  That's true.23

MR. COLLINS:  And would you, please,24

summarize for the Board, first of all going through25
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the cover sheet with the letterhead that says King's1

Creek LLC on top, just walk the Board through that2

analysis if you would?3

MR. KOSTELAC:  Thank you for the4

opportunity to continue with this hearing today.5

There is an extensive amount of data being presented6

here in these charts and attachments.  This cover7

sheet gives you some method to walk through that and8

I would like to go through that with you right now.9

This represents an assembly of a lot of10

the feasibility analyses that were done to date in the11

last five or six years.  The approaches that we are12

analyzing, the for theoretical matter-of-right13

development options is the demolition of and removal14

of the entire building from the site and to be built15

as a matter-of-right.  That's done in paragraph 1 of16

this cover page.17

Number two, the use of the existing18

building in accordance with the existing retail and19

office Certificates of Occupancy, there is an attached20

report, an appraisal based on current rent laws and21

historic rent laws, that's attached.  There is a22

conversion of the existing building to residential23

use.  We have done an analysis, a spreadsheet analysis24

that's attached as one of the tables.  We have a25
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partial demolition of the existing building to reduce1

the lot occupancy to 60 percent and to construct an2

additional to the FAR of 1.8, and that's again a3

spreadsheet analysis.4

I would like to walk you through some of5

those findings from this and reference some of these6

charts and attachments as we go through that.  The7

demolition and removal of the existing building alone,8

there is a table, I believe it is Table 4, that shows9

our, not theoretical, actual costs to date on the10

project.  It certainly has been a challenging site and11

it has a basis inclusive of the three elements, a $6.512

million reseat total at this time.  That amounts to13

about a $347 per square foot basis on the project.14

And basically, even assuming a very proper15

$275 a square foot in construction costs before we16

even start the project, we're certainly going to lose17

a great deal in terms of where we would go from that,18

and that's just the demolition of the existing19

building and removal of the existing building alone.20

In paragraph 2, I talk about use of the21

existing building for retail and office use.  We did22

this analysis early on when we were trying to work23

with the building.  There is the J. Lee Donnelly24

report, which is an attachment.  It goes through an25
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analysis of the historical rents on the property and1

comes up with a valuation of $700,000.2

We had been -- we certainly in the history3

of this project have attempted to market the project4

and spent as much as a year with Cassidy and Pinkard5

and were unable to find tenancies that change that6

historical analysis.  And so that clearly has no means7

to offset our investments to date in stabilizing the8

building and there's other things, which I will go9

through on those tables.10

Also, converting the existing structure to11

residential condominiums, Table 2 goes through that,12

and that shows that just simply taking the existing13

building and being fairly aggressive about the values14

that we might get from that, sell out of that, shows15

a loss of nearly $5 million on that.  That's Table 2.16

Also, the partial demolition of the17

building to the 1.8 FAR results, we had some18

additional costs for the demolition of that, etcetera,19

etcetera, and shoring, etcetera, and we're pretty much20

back to a $6.4 million loss on that.21

So I wanted to -- one of the things I did22

want to point out is this analysis does not23

incorporate any of the standard development fees or24

contractor overhead or profit for the work that we25
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have done in place, which is certainly near the $21

million mark or the standard cost of equity normally2

due a developer or a builder for the equity period of3

2000 to 2005, estimated to be about $1.8 million.4

Just a quick response to that is that this5

project, if it was to be awarded the proper variance,6

would really be a cost recovery in its best case7

scenario.  In Table 4, the $6.5 million receipts are8

broken down for you in that table.  There is,9

approximately, $3 million that were due incurred to10

the remediation of the contaminants and the costs11

associated with that.12

There is the foundation stabilization that13

was required for the project which is, approximately,14

$1.4 million and the land costs are, approximately,15

$1.3 million.  There is certainly appropriate soft16

costs associated with that in the period of the last17

six years of some $770,000.18

This analysis of the partial demolition of19

the entire building does not really include any of the20

carrying costs associated with a battle about historic21

landmarking or any of the responses design that might22

be produced by that.  Also, I wanted to point out in23

some of the assumptions that the $1.3 million land24

basis that was part of the acquisition cost of it from25
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2000 until current is much less than the $2 million1

that the city has appraised it at, and so it's really2

not an inappropriate land basis for this.3

And, certainly, given the matter-of-right4

scenarios of losing $5 to $6 million, again, even if5

the land was valued at zero, this project, given the6

current receipts and projections forward, would have7

to be zero and that is certainly not an option in the8

city at this time.9

So, again, if I could point to some of the10

charts on this.  The assumptions, I'm just going to11

highlight one or two things in terms of what the12

outsales would be at $575.13

MR. COLLINS:  Excuse me.14

MR. KOSTELAC:  Yes.15

MR. COLLINS:  Which chart are you16

referring to right now?17

MR. KOSTELAC:  I'm sorry, I'll go to Table18

1, the page 1 and that is a conceptual pro forma if19

the project were to be awarded an extra incremental20

FAR and the ability to reassemble sort of the useable21

square footage differently on the site.  $575 per22

square foot is probably one of the most aggressive23

sell-outs ever used in a pro forma on that block,24

notwithstanding the difficulties that we have been25
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dealt with there.1

MR. COLLINS:  And that's the average sales2

price.  Is that what you're referring to?3

MR. KOSTELAC:  That is the average sales4

price of saleable square footage.  Just some of the5

basic assumptions, you know, 12 percent core factor,6

garage space being fairly priced aggressively and some7

storage space.  Again, this, even in the best case8

scenario, it shows this is, you know, cost recovery9

effectively.  There is not really a profit.10

And, again, I do not bring to bear the11

$1.8 million in equity returns and nonprofit to12

contractors or developers that have participated in13

it.  It's really, again, a cost basis.  I think I can14

answer any of the questions.  In terms of --15

MR. COLLINS:  Excuse me.  When you say16

that this is a cost recovery project, are you saying17

that there is no profit?  Even if you get the variance18

from this Board, there is no profit involved in this19

project.  It's simply cutting losses.  Is that20

correct?21

MR. KOSTELAC:  No, that's exactly correct.22

It certainly is a much better scenario than building23

it out as its matter-of-right or trying to use it as24

its existing retail and commercial, which are25
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catastrophic losses.  Again, the best case scenario in1

this variance attempt is really -- is not a profit.2

In fact, it's much the reverse.3

MR. COLLINS:  Thank you.  Please.4

CHAIRPERSON GRIFFIS:  Why are you doing it5

then?6

MR. KOSTELAC:  Well, because it's a much7

better scenario than losing $5 or $6 million.  I think8

that --9

CHAIRPERSON GRIFFIS:  So you're saying you10

have to personally recover $6,532,930 by building11

this, although you may not recapture all of that?12

MR. KOSTELAC:  That's correct.13

CHAIRPERSON GRIFFIS:  So you're in for a14

loss?15

MR. KOSTELAC:  Yes.16

CHAIRPERSON GRIFFIS:  And we're just17

trying to cap your losses.18

MR. KOSTELAC:  I'm sorry?19

CHAIRPERSON GRIFFIS:  We're just trying to20

minimize your losses by increasing the FAR.21

MR. KOSTELAC:  Well, yes.  I mean, this22

project has been, you know, five or six years full-23

time activity over the last time.24

CHAIRPERSON GRIFFIS:  The remediation25
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dollar amount, $3,072,242.1

MR. KOSTELAC:  Yes.2

CHAIRPERSON GRIFFIS:  That has all been3

expended by you as it would be, the land costs, and I4

don't think land costs are at dispute.  That's what5

you paid for it.  Is that correct?6

MR. KOSTELAC:  Yes, that's correct.7

CHAIRPERSON GRIFFIS:  So that's a fact.8

You know, we don't have to establish whether that's9

reasonable or not.  That's what it is.  The $3 million10

and also the $1,394,000, which is the foundation11

stabilization?12

MR. KOSTELAC:  Correct.13

CHAIRPERSON GRIFFIS:  That has all been14

expended?15

MR. KOSTELAC:  Yes, it has.16

VICE CHAIR MILLER:  I guess my question is17

I just want to see if you can just distinguish this.18

I don't think this is a case of like a bad investment19

and that you need this development because you made a20

bad investment.  It sounds to me like, rather, the21

numbers you have would show that there is no22

economically viable matter-of-right option with this23

building, that your other options lead to losses and24

this option with the variance is economically viable.25
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Is that correct?1

MR. KOSTELAC:  Well, I consider that we2

are cutting losses.  If I understand your question3

correctly, there has never been an option to use it as4

a matter-of-right at all in any scenario.  It was5

certainly unanticipated that it would cost this much6

or take this long to get this project going.  At some7

point, you do have to cut your losses.8

Again, based on certainly my knowledge and9

information, it was never an option to use it as a10

matter-of-right retail or commercial space, as proven11

by the analysis that was done in 2000, etcetera, by J.12

Lee Donnelly and that --13

MR. COLLINS:  As well as the leasing14

efforts.15

MR. KOSTELAC:  Oh, as well as the leasing16

efforts by Cassidy and Pinkard to try to find a new17

suitable tenant for that.  That certainly was not an18

option.  Taking it through, you know, the analysis of19

what we could do as a residential matter-of-right20

development, of course, we have, you know, made -- we21

tried to bring to bear the difficulties of taking an22

existing condominium, making a residential building23

out of a very industrial grade building.  Layered onto24

that were all the other difficulties that we have25
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discussed and pointed out.1

Does that answer your question or was2

there another follow-up?3

VICE CHAIR MILLER:  No, no, it sounds like4

it's not that this is the route that is going to give5

you the greater profit.  It sounds like the matter-of-6

right options aren't economically feasible at all.  Is7

that correct?8

MR. KOSTELAC:  No, they are not.  They are9

far from economically -- I made a commitment to taking10

this building through its full fruition and here's11

where we're at.12

CHAIRPERSON GRIFFIS:  Anything else?13

Table 4 corresponds with the proposed scenario.  Is14

that correct?  1, 2 and 3 go more towards the15

comparative theoretical possibilities.  Okay.16

MR. KOSTELAC:  Yes, I have Table 4 in17

front of me.  Did you have a question?  I'm sorry, I18

didn't --19

CHAIRPERSON GRIFFIS:  No.  I'm just trying20

to get clear on everything that we have just received,21

because this will be our only opportunity to ask you22

questions.  Okay.  And then let's walk through what --23

is the excerpt report also attached to this?  I know24

Mr. Collins probably said it, but --25
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MR. KOSTELAC:  It is the economic analysis1

by J. Lee Donnelly of the historical rent income from2

the property.3

CHAIRPERSON GRIFFIS:  Okay.4

MR. KOSTELAC:  It's three pages, J. Lee5

Donnelly.  Oh, the expert report, I apologize, the6

expert report of Mr. Mike Bruzzesi.  The Office of7

Planning asked us to give more detail about the8

efforts to clean up the petrochemicals, and so we just9

included this summary.10

It's a much bigger report, but this is the11

executive summary attached to the report by Mr. Mike12

Bruzzesi who presided over the petrochemical cleanup13

with his company, Land Strategies.  It documents how14

much contaminated soil was in the property, how much15

was removed, the de-watering issues and there is, I16

think, seven or eight pages on that.17

CHAIRPERSON GRIFFIS:  Okay.18

MR. KOSTELAC:  The J. Lee Donnelly report,19

which is also attached, is an economic analysis based20

on historical income streams that were existing in the21

property and that have been typical of that particular22

industrial building.  As I say, based on the income23

stream of that property and not finding an alternate24

tenant, it has consistently been $700,000.25
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It's a storage grade building in its1

current configuration.  That is who has only rented it2

and we made great efforts with Cassidy and Pinkard to3

find other tenants without any luck and even courted4

some of the local businesses who were displaced and5

had no luck with that.6

CHAIRPERSON GRIFFIS:  Okay.  Anything7

else?  Very well.8

MR. COLLINS:  Mr. Kostelac, you were9

present at both of the ANC meetings.  Is that right?10

MR. KOSTELAC:  Yes, I was.11

MR. COLLINS:  And the ANC took an initial12

position, then revised their position?13

MR. KOSTELAC:  That's correct.  We14

certainly have worked closely with the community to15

hear what they were saying over the last five or six16

years and integrate that into the designs.  That's17

correct.18

MR. COLLINS:  And you're familiar with19

their current position about the variances and the20

special exception?21

MR. KOSTELAC:  Yes.  Would you like me to22

speak to that to some extent?23

MR. COLLINS:  Yes, please.24

MR. KOSTELAC:  Yes.  The ANC, in demand I25
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believe, was very supportive of the project speaking1

very admirably about both the way I had moved this2

project through the community and the steps I had3

taken to respond to all the issues that had been4

presented before them.5

Unfortunately, there was a position within6

certain members of the ANC that this project, though7

it's not required per the zoning laws to contribute to8

an under-market housing contribution, they were9

insistent upon that contribution and that is why the10

vote came out the way it did.11

MR. COLLINS:  The vote for the special12

exception?13

MR. KOSTELAC:  Correct.14

MR. COLLINS:  Take no position?15

MR. KOSTELAC:  They made a compromise16

internally to not support the special exception17

because this project did not have a contribution to18

the under-market housing.19

MR. COLLINS:  The affordable housing?20

MR. KOSTELAC:  That's correct.  That is on21

the record in the ANC meetings.22

MR. COLLINS:  And they did not oppose the23

special exception.  They simply took no position.  Is24

that correct?25
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MR. KOSTELAC:  No, that's correct.  I1

think that was a statement in respect for what many2

who even took that position were saying about the3

quality of the design response and the longstanding4

commitment I had made to this particular building and5

in my 20 years in the neighborhood, that it was in6

their statement an impossible situation to stand7

against this project.  Though they still had to stand8

true to their demands for the contribution.9

MR. COLLINS:  I see.  Thank you.  And10

then, finally, you have heard testimony by several11

opponents in this case at the last hearing.  Do you12

have any comment or rebuttal about that?13

MR. KOSTELAC:  Yes.  It's very14

disappointing to see the opposition, because I15

certainly tried to work with them individually and met16

them at their convenience at any time over the last17

five or six years to help understand their issues18

within the neighborhood.19

The unfortunate position was, and I don't20

know how much we really clarified that, that each and21

every person who stood before this Board in opposition22

to this had significant adverse business positions23

with myself and their acquisitions of properties24

within the neighborhood.  I certainly could speak to25
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one, you know, each one of them.1

And the disappointing conclusion with, I2

think, Brian Poulin who stated that he represented the3

Reed-Cooke and his building, claimed that he was the4

one who did not have an agenda against me and he5

stated that to the ANC.  Well, the truth of the matter6

is that he does represent a realty fund and he did not7

disclose that to anybody and he, in fact, was the8

losing bidder on the purchase of this building and9

that was also not disclosed.  I did bring documents to10

support that.  He is an agent for Green Tree11

Development Realty Fund and was the losing bidder on12

this particular purchase.13

John Holmes has certainly built the14

tallest and most aggressive variances within the15

neighborhood and it, unfortunately, has indemnified16

those parties who have impacted this property with17

petrochemicals and stands to benefit a great deal if18

this property were to be assembled within his others,19

because we could not go forward with this project.20

We certainly were foreclosed by the bank21

on this project because they felt the project was22

upside down and we were able to move through that23

process.  And so it is yet to happen that this project24

does get included within his adjacent development25
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there.1

And speaking, I think Donna Groves is an2

affiliate of Capital Design who has assembled the3

project, the properties across and around, and who is4

building numerous projects to much greater height5

within the area than this project will ever be, and6

none of which were considered in the shadow lines that7

we have produced.  And it was hard to hear her8

testimony as a simple homeowner when she has worked9

with Capital Design and its development agenda within10

the neighborhood for the last numerous years.11

And Carlos Lumpuy, also a partner of12

Capital Designs, was not very clear on that.  He is,13

again, a big land holder there and is participating in14

numerous development projects as a partner and those15

projects are also being built to their matter-of-16

right, which I believe is 50 feet.  It's distressing,17

but I did want to speak to that.18

CHAIRPERSON GRIFFIS:  Anything else?19

MR. COLLINS:  No, nothing else except just20

our closing statement at this point.21

CHAIRPERSON GRIFFIS:  Good.22

MR. COLLINS:  Mr. Chairman and Members of23

the Board, this is, as you know, an application for a24

variance and special exception relief.  I will deal25
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first with the variances for an addition to a1

nonconforming structure, which exceeds the lot2

occupancy and the FAR.  We're also asking for a3

variance from the FAR requirement to go from 1.8 to4

2.66 FAR.  The existing FAR is 1.9 on the site.  And5

then, of course, a variance from the court width6

requirement.7

The building, as you know from the8

testimony, is a commercial industrial building that9

has had commercial and industrial uses for over 8010

years.  It was rezoned from CM-2 to Reed-Cooke R-5-B11

a number of years ago and it's now, therefore, a12

nonconforming structure with nonconforming uses.  The13

goal with this application is to put the building to14

a conforming use.15

To address the variance issues, the16

property is affected by several exceptional situations17

or conditions, a confluence of factors as the18

Gilmartin Case describes, and you have heard testimony19

about all of this.  There is an existing building20

built for commercial and industrial uses in excess of21

the current FAR and lot occupancy limitations with22

nonconforming uses.23

The area was rezoned and the residential24

development has gone forward in that neighborhood and,25
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as a result, the area is no longer a desirable1

location for commercial uses, as has been born out by2

the efforts to lease the building for that use by Mr.3

Kostelac.4

There is no other building like this on5

the street.  You have heard testimony about the6

residential buildings.  You have heard testimony about7

the brand new residential buildings, the old8

residential buildings and the yet to be built9

residential buildings.  There is no other building10

like this on the street.11

There is extensive underground petroleum12

contamination.  You have heard testimony about that.13

You have seen the pictures.  You have seen the14

documentation that was submitted today in case there15

is any doubt about that.16

The building was found to be settling.17

After the last BZA case, which was overturned by the18

Zoning Commission, Mr. Kostelac looked at efforts to19

use the building as a matter-of-right and found during20

the course of that investigation that the building was21

found to be settling and the facade has become22

unstable at that point.  And then also the need to23

stabilize the foundation of the building because it24

was settling on unstable soils below grade resulted in25
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unavoidable contact with the petroleum contamination.1

I would just like to turn at this point to2

the Clerics Case.  The Chairman has mentioned the3

Clerics Case just a little while ago.  I would like to4

talk about that.  This is a case that is the seminal5

case, as I say, about the existence of a building6

contributing to an exceptional situation or condition.7

This case, the facts as found by the court8

in that case, it was a seminary built in 1961.  This9

is a 1973 case, so it's a 12 year-old seminary.  It10

was built pursuant to special exception approval11

granted by the Board.  It had 38 small sleeping rooms,12

each with a closet and a wash basin and served by13

common facilities.  The number of seminarians residing14

at the seminary dropped from a high of about 30 plus15

to a low of about two and this decrease in enrollment16

was due solely to the historical circumstances of the17

decline in religious vocations.18

The applicant examined other options for19

use of the property.  The applicant testified in that20

case and the court found that the applicant had been21

unable to transfer the facility to another religious22

or educational institution and further supported its23

request for variance on the ground that the24

development of the property in the residential zone25
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would result in an undue financial hardship.1

Specifically, the court found a2

substantial loss of several hundred thousand dollars3

would be suffered if the applicant attempted to4

utilize the property for permitted residential uses5

due to the necessity of demolition, removal and6

compacting back of the building foundation plus the7

construction of access roads to serve other lots.8

The court in that case found as follows.9

They found a detailed discussion of the variance law10

in a treatise called Anderson American Law of Zoning,11

one of the four famous treatises on land use and12

zoning, where they found that Anderson stated that a13

variance may be granted where the land is incapable of14

yielding a fair return because of obsolete or15

dilapidated improvements.  They also cited a case from16

New York where the existence of an obsolete structure17

on a parcel of land constituted the hardship basis for18

granting a variance.19

And the court goes on as follows in their20

own words.  "The purpose of a variance provision is to21

prevent a zoning statute from operating to deprive a22

property owner of all beneficial use of his property.23

A statute which so operated would be24

unconstitutionally confiscatory.  It makes no25
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practical difference whether the inability to use1

property in accordance with Zoning Regulations stems2

from topographical conditions of the land itself or3

from the existence of a structure on the land."4

Again, Clerics, a 12 year-old religious5

seminary involved in that case.  Due to circumstances6

beyond the control of the owner, as in this case, the7

building became obsolete for its intended use.  The8

owner in that case and in this case was unable to sell9

the property or use it for permitted uses and matter-10

of-right residential use would have resulted in a11

financial hardship, similar to this case, almost12

identical to this case, except this case is compounded13

by subsurface petroleum contamination and unstable14

foundations.15

There is also an exceptional situation or16

condition regarding the court area.  I won't spend a17

lot of time on that because no one has disputed that18

issue.  The north side of the property of Lot 816, due19

to the configuration the relationship of that Lot 81620

to the Lot 103, when those two are joined that rear21

yard of 816 becomes a court of this combined lot.  And22

when the lots are joined, this court will be bounded23

by lots lines and the existing building.24

The court width substantially complies25
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with the existing surface.  It complies with the1

requirements at the surface, but when you dig down for2

a window well, it no longer complies because the width3

of the court is based upon the height of the court and4

the height actually rises as you go down.  So that is5

the exceptional situation or condition we have here in6

the court.7

The strict application of the regulations8

would impose a practical difficulty.  We have talked9

about the financial issues.  We have other issues as10

well.  They are not only financial in this case.  As11

in Clerics we looked at in this case, and Mr. Kostelac12

even before my involvement looked at the matter-of-13

right alternatives and there were four which he talked14

about, demolition and reconstruction of a matter-of-15

right building, use of the existing building as retail16

and office per the existing Certificates of Occupancy,17

conversion of the existing building to residential,18

the existing two story building to residential and,19

fourth, demolition of about one-third of the building20

to get the lot occupancy down to 60 percent and then21

building a third story on top.22

Of those four options, not only the23

financial issues, but the other issues as well.24

Efforts to demolish will result in the filing of a25
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landmark application.  That has been made clear to Mr.1

Kostelac time and again by a number of people,2

including supporters of this case.3

There is no doubt of that fact and if you4

are not aware of other situations in this5

neighborhood, where the former Italian Chancery was6

undergoing a matter-of-right renovation and at the7

11th hour received a landmark application which8

stopped the process.  So that is a real live concern.9

Secondly, use of the existing building for10

permitted office and retail uses, it was marketed for11

one year.  Mr. Kostelac has produced economic12

analyses, but when you get to the bottom line, the13

bottom line is nobody wants to use the building.  They14

marketed it for a year.15

They marketed it not only in the real16

estate marketplace, but they also chased those people17

who are being relocated because of development and18

tried to get them to be interested in the building,19

and no one is interested in using the building as-is20

because of the change in the neighborhood.  It used to21

be a commercial neighborhood.  It used to be an22

industrial neighborhood.  Now, it's a residential23

neighborhood.  The market simply isn't there.24

The third option, conversion of the25
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existing two story building to residential use.1

Again, besides the financial issues, I think it's2

clear that no one would build a residential building3

in this configuration at this location today.  The4

first floor units, as you can see on the document,5

these are drawings that were produced at the hearing6

last time.7

On the lower left, the first floor units8

are right at the sidewalk level.  I'm sorry, can you9

all see these lower?10

CHAIRPERSON GRIFFIS:  We need to take11

those up from the floor.12

MR. COLLINS:  The first floor units are at13

sidewalk level.  What the -- the method of development14

now happening as a matter of fact happened on the15

building to the south that Mr. Holmes developed, is16

that the first floor units were depressed down, so17

that from the sidewalk level you didn't look right18

into those units.  There is somewhat privacy there.19

And then the second floor units are20

somewhat above the sidewalk level, also gives a bit of21

privacy and makes the best of a bad situation.  But we22

don't have that situation here.  We have got the23

windows right on the sidewalk.  So no one would build24

a building like this.  And what you have on the left25
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hand side is when you depress those units down below,1

they become cellar space and not countable in FAR.2

This first floor at the sidewalk level is countable in3

FAR.  No one would build a building like this today4

even if it met the lot occupancy and FAR limits.5

It is surrounded on all four sides by6

taller buildings and by buildings that can be built7

taller.  You may recall that at the last hearing I8

handed out a colored version of a Zoning Map and I9

showed in the different colors.  The site is in purple10

here.  In yellow are the R-5-B Zones with no Reed-11

Cooke Overlay that are allowed to go to 50 feet tall.12

The blue is the RC, the Reed-Cooke R-5-B, and the13

orange is the Reed-Cooke C-2-B Zone across the street14

and several others going up.15

What you notice from this map is that the16

purple is surrounded on three sides.  You have got a17

55 foot building across Champlain Street.  You have18

got a 50 foot now building that, because of a special19

exception approved by the Board, directly to the20

south, and you have got a matter-of-right 50 foot21

location directly behind.  So it's surrounded on three22

sides by buildings that either are 50 feet or can23

become 50 feet.24

The top floor of this matter-of-right25
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building, if we convert this existing two story1

building to residential use, the top floor will be2

substantially lower than its neighbors.  It is well-3

known that upper floors of a building, the upper floor4

units command a higher price than the lower floors.5

In this case there would be no opportunity6

to have upper floor units.  You wouldn't be able to7

spread the costs, the tremendous costs of the8

development, the land cost, the stabilization cost,9

the remediation costs over -- you would only spread it10

over these two floors, neither of which is very11

desirable in itself in a two story scenario, because12

the costs would be tremendous, much more than are the13

costs for this four story project before you.  So you14

would have a more expensive project here, two floors15

so expensive that it wouldn't be economically feasible16

to build.17

Fourth, demolition of one-third of the18

building to reach 60 percent lot occupancy and the19

addition of a third floor.  Similar to the other, the20

previous example, there is not enough critical mass to21

make the project work.  You don't have the ability to22

spread the costs over a larger number of units to make23

a project work.  This will, in addition to the24

financial issues, require new foundation work before25
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demolition can occur and it also may cause a landmark1

application to be triggered just by the partial2

demolition.3

So those are the four options and I have4

talked about the financial, we have talked about the5

practical differences.  The open court, the practical6

difficulty there is that we simply cannot put a window7

in the lower level without excavating out and that8

once we excavate out, the court becomes nonconforming9

or noncompliant, excuse me, and that turns a bedroom10

into non-habitable space.11

Finally, relief can be granted without12

substantial detriment to the public good and without13

substantially impairing the intent, purpose and14

integrity of the Zone Plan.  As I said, the site is15

surrounded on three sides by larger buildings and16

sites where larger buildings can go.  The17

nonconforming lot occupancy has existed for 80 plus18

years and will not change.19

The new construction, however, will meet20

the lot occupancy requirements and the rear yard21

setback requirements.  It will meet the zoning22

requirements to the extent that it can.  The relief23

will allow adaptive reuse of the building and allow24

the nonconforming uses to go away.  The density of25
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this project is similar to a matter-of-right building1

on the site if we were able to demolish and completely2

rebuild, as I have shown on the plan which is Item 193

on the easel.4

That shows four floors, only three of5

which are in FAR because the fourth is a cellar.  It6

actually yields more square footage in the blue than7

does the scenario that we are proceeding with today8

before the Board.  The white area, that is the at9

grade residential, which is going to go for lower10

value because it's just lower value space.  And then11

in the back we don't have the opportunity for a window12

well and this space is also less desirable than would13

be the upper floors.14

There are setbacks on the upper levels.15

If you could put up the -- there you go.  There are16

setbacks on the upper levels.  From the street, as you17

can see on the rendering here, specifically as you go18

north on the building, the northern part of the19

building has substantial setbacks at the 26 foot20

level, which is the top, 25, 26 feet, the top of the21

second floor.  It steps back and you can see that also22

in this drawing here, which is Item No. 11.23

North is down on this site and you can see24

beginning at the third floor level the substantial25
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setback from the street, and that continues up on the1

fourth floor level as well.  So it does pull back even2

more so than the construction, the development to the3

south, which has bays that go straight up to the very4

top marching down the street.5

The increase in FAR in this case is not6

contrary to the Zone Plan.  It's consistent, in fact,7

with zoning approvals on adjacent property to the8

south.  The adjacent property to the south was9

approved at a 2.75 FAR.  The building across the10

street from the site was approved at a higher FAR in11

the area of 3 plus FAR.12

With regard to the court, the court is13

below grade and will not have any substantial14

detriment to anybody.  It will not be visible to the15

public.16

With regard to the special exception for17

height, there are a number of criteria.  I would like18

to go through two of them because those are the only19

two that really have been in contention.  This is a20

special exception for height.  It is not a variance21

and a special exception, as you know, the courts have22

said a special exception is pre-deemed compatible with23

the neighborhood provided all of the standards are24

met, and we believe we meet all the standards.25
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But let me go through just two of them.1

We have gone through the others during the course of2

the hearing and they are in our statement and you have3

that.  But section 1403.1(a), "The building at the4

height proposed will substantially advance the stated5

purposes of the Reed-Cooke Overlay."6

Well, what are the stated purposes of the7

Reed-Cooke Overlay?  Let me go through them.  The8

stated purposes include, number one, the provision of9

new housing development.  This case is not a case of10

development of four floors of residential versus three11

floors of residential.  That is not our case.  Our12

case is residential use versus continued vacancy and13

under-utilization of the site.  We simply cannot do a14

three story building, as we have talked about in our15

testimony, as Mr. Kostelac has shown you in the16

economic analysis that you have before you.17

The project does not make sense as a18

matter-of-right.  So what will this project do?  This19

will provide new housing development, 22 units of20

housing development where there are currently none in21

a neighborhood that is zoned residential, that22

promotes residential.23

Another purpose of the Reed-Cooke Overlay,24

"Maintain heights and densities at appropriate25
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levels."  Well, what is an appropriate level?  40 feet1

is an appropriate level, but so is 50 feet, because2

it's pre-deemed compatible provided the standards are3

met.  We would provide the same density if we had, as4

our plan showed before, on the site, but the height,5

it's important to note that a matter-of-right 40 foot6

height in this zone also has a matter-of-right 18.57

foot high penthouse.8

And, as you know, from a recent ruling9

that this Board granted, the penthouse is not required10

to sit back, set back, from the side lot line.  It can11

be built on the side lot line.  So this building could12

have a 40 foot height and an 18.5 foot high penthouse13

sitting on the north lot line, 58.5 feet tall.14

What we have, we have a 60 foot tall15

building.  We are building it 60 feet tall.  It pokes16

-- this is a section that you saw before, Item No. 21,17

a section that cuts through the site and this area in18

the middle is where the cooling machinery is.  These19

are two elements of the roof structure that set back,20

but this profile in the dotted line is a matter-of-21

right scenario and this is what we have in our 50 foot22

building with the 10 foot tall penthouse.23

If we can go back to the second, the third24

floor plan, please.  What we also have, it's important25
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to note that this plan sets back tremendously from the1

north lot line, as opposed to a matter-of-right2

development.  Can you get not the second floor, but3

the roof plan, please?4

Beginning at the third floor, at the 265

foot height, the building sets back from this north6

lot line in the front and in the middle and in the7

back.  As a matter of fact, only 45 percent of the8

building is at or within 40 feet of the north lot line9

beginning at the 26 foot level, 45 percent.  When you10

get to the roof at the 50 foot level, that 45 percent11

continues there and the roof structure, which is a .212

FAR, is set back tremendously from that north lot line13

at, approximately, a 3:1, not a 1:1, maybe a 3:1 or14

more.15

So contrast that with the matter-of-right16

scenario, 58 feet on the lot line, with a 45 percent17

on the lot line above the 26 foot level and then once18

you're above the 50 foot level, a tremendous setback19

that makes the roof structure virtually invisible from20

the north.21

The third, a third purpose of the Reed-22

Cooke Overlay, "To protect adjacent and nearby23

residences from damaging traffic, parking,24

environmental, social and aesthetic impacts."  Well,25
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the environmental impact is positive here.  This1

approval will ensure the cleanup of the petrochemical2

contamination.  There is a higher standard of cleanup3

for residential projects than there are for commercial4

projects.  This project must be totally cleaned up in5

order to be a residential project.  If it is a6

residential project, it will be cleaned up.7

Traffic and parking.  All parking access8

comes to the rear of the building with substantial9

parking for the residents.  Compare that to the prior10

condition with no parking on-site and all access to11

the building from the front.  Social and aesthetic.12

This project will restore an interesting old building.13

It will provide adaptive reuse of that old building14

for residential use consistent with the goals of the15

Reed-Cooke Overlay and consistent with the other uses16

in the neighborhood.17

I would like to turn to section 1403.1(g),18

the last criterion.  "The building at the height19

proposed will not adversely affect nearby and adjacent20

property or be detrimental to the health, safety,21

convenience or general welfare of persons living,22

working or visiting the area."23

Well, first of all, it won't adversely24

affect nearby and adjacent property.  You will25
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remember that we did provide shadow studies and we1

gave you copies of those.  Those shadow studies showed2

no adverse impact on any of the properties across the3

street, of any of the opponents.  And we have many,4

many pages, but this is just one example of what we5

have shown where these do not really have any adverse6

impact.  We showed photos of the properties across,7

the townhouses across Champlain, that had trees in8

front of them.  Their trees were casting their own9

shadows on them.  There are no adverse impacts.10

Now, the adjacent property to the north,11

you heard testimony from Mr. Holmes and Mr. Holmes did12

produce two shadow studies that appear to show a worst13

case scenario.  You have them in your packet probably.14

These are two worst case scenarios in December, but15

it's important to note two things.16

The King's Creek Building in that drawing17

that he submitted to you is not the building before18

you for approval.  If you care to look at that shadow19

study, you will see that he has got a roof structure20

very close to the property line and that is not the21

case.  We have a 10 foot tall roof structure that is22

set back more than 30 feet from the north property23

line.24

It's also important to note that, as25
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contrived by Mr. Holmes, his drawing, even a matter-1

of-right building on the King's Creek site would cast2

shadows on his design as he has manipulated it in the3

drawing that he submitted to you.4

As I mentioned, the King's Creek Building5

addition above 26th Street, I'm sorry, the 26 foot6

level is pulled back not only from the north side, but7

also from the front, particularly to the north side,8

and more so than Mr. Holmes' building to the south of9

King's Creek.  If we can get the rendering from the10

north, please.  The building is pulled farther back11

from the street than is the building to the south,12

which the Board approved, and it will not affect the13

health, the safety or general welfare of the14

neighborhood.15

There is a case that the D.C. Court of16

Appeals decided a little over a year ago I would like17

to talk about briefly.  It's a case involving light18

and air issues with an adjacent neighbor and I have19

copies.20

CHAIRPERSON GRIFFIS:  What is the case?21

MR. COLLINS:  The case is called, excuse22

me for probably mispronouncing it, Hefazi v. Stiglitz,23

and I have highlighted -- in that case, which was24

decided on December 2, 2004, that's Case No. 03-CV-55025
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from the D.C. Court of Appeals dated December 2, 2004.1

That case involved two adjacent owners who2

were in a little bit of a spitting contest.  Owner A--3

I will just summarize briefly.  Owner A built a wall4

blocking Owner B's window on the lot line.  Owner B5

claimed an easement for light and air over Owner A's6

property by prescription.7

What the Court said there, and if you can8

turn to page 16 I have highlighted it for you, but I9

will just read parts of it into the record.  "Here the10

appellants," meaning the people challenging the11

construction, "cannot demonstrate that they have12

acquired an easement by prescription."  In essence,13

they assert that they have acquired a negative14

easement, the right to prevent appellee from using his15

property in such a manner as to affect their use and16

enjoyment of their own property.17

However, it is well-settled that a18

negative easement cannot be created by a prescription.19

And then it cites A Treatise on the Law of Easements20

by Leonard Jones.  "An easement in the unobstructed21

passage of light and air cannot be acquired by22

prescription."  Also then citing Powell on Real23

Property, American courts have wisely refused to allow24

the acquisition by prescription of easements of light25
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and air.1

In fact, this is the rule now established2

in all American states with a single exception, and3

that is Delaware.  This rule flows from the basic4

principle that the actual enjoyment of the air and5

light by the owner of the house is upon his own land6

only.  So even if we were to create a shadow, that is7

just a fact of living in the big city.  Buildings cast8

shadows on other buildings all the time.  The question9

is do they cast it in such a way that it adversely10

affects the health, safety, welfare and convenience of11

the neighbors.  In this case, we don't do that.  This12

project simply does not do that.13

I would just like to comment a little bit14

about the opposition, one of whom was Mr. Holmes, the15

owner of the property to the north who claimed that he16

will build a matter-of-right building on his site to17

the north.  But you will recall that he has been to18

the Board on two separate occasions, twice to the BZA,19

and both times he sought and obtained from the Board20

variances for lot occupancy, height and FAR in Case21

No. 16931 and 16815.22

He testified that his only concern was for23

the height.  You may recall that he testified that he24

was in partial support and the transcript will bear25
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that out.  The other neighbors in opposition, they1

testified that their issue was height, as stated both2

in their request for party status and in their3

testimony.  But we have shown here that the additional4

height will not impact their properties.5

Referring again to the Zoning Map that I6

submitted before, Mr. Cuitz, Mr. Lumpuy and Ms. Groves7

all filed for party status.  They live in the8

townhouses that are to the north and across Champlain9

from the site.  They all live in the R-5-B Zone that10

allows a 50 foot height.  They own five of the eight11

townhouses.  That sounds to me like an assemblage.12

Mr. Poulin lives in the apartment building13

to the north which is called on this map Champlain14

Courts.  He testified that his building is about a 3.615

FAR in a 50 foot height zone.  Mr. Lumpuy also owns16

the building identified in this map as the Erie17

Building, which is also yellow in the R-5-B Zone, 5018

foot tall zone.  And that building, he has a19

demolition permit.  He is in the process of20

demolishing that building for reconstruction.21

Mr. Holmes developed the building to the22

south of the King's Creek site at 50 feet and 2.7523

FAR.  Yet, all these neighbors in opposition claim24

that 50 feet is incompatible on this site.  It just25



160

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

doesn't follow.1

There is plenty of precedent for the2

relief requested here.  As a matter of fact, two of3

the most identical ones are Mr. Holmes' projects.4

Case No. 16931, which is in the book we have submitted5

at Tab E, finding -- let me just -- the Board found in6

that case that the gross floor area permitted as a7

matter-of-right was uneconomic to redevelop for8

conversion to residential use.9

The principle reasons related to the10

excessive costs to remediate soil contamination, a11

condition necessary to facilitate financing sales of12

condominium units, and the above normal building13

foundation costs made necessary due to substandard14

soil load bearing conditions.  You have heard that15

testimony on this site as well, that the foundation16

here was failing.17

The Board also found in that case that the18

FAR variance to go from 1.8 to 2.75 on a vacant site19

can be granted without substantial detriment to the20

public good and without substantially impairing the21

intent, purpose and integrity of the Zoning22

Regulations.  The project maximizes residential use of23

the site, as encouraged in the Reed-Cooke Overlay.24

Furthermore, as required by the Overlay District, the25
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project improves aesthetics of the area, continues the1

positive trend of residential redevelopment and will2

have no adverse impact on traffic or parking.3

As for the special exception on height, I4

will just go through what the Board found for sections5

1403.1(a) and (g) just like I did for this case.6

First of all, (a), "The use, building or feature at7

the size, intensity and location proposed will8

substantially advance the stated purposes of the Reed-9

Cooke Overlay."10

This is what the Board found in that case.11

"The requested increase in height furthers the goal of12

the Reed-Cooke Overlay District, including the13

protection of current housing in the area, the14

development of new housing in the area and the15

maintenance of heights and densities at appropriate16

levels.  The project provides new housing at an ideal17

location near new and existing residential uses.  The18

removal of certain retail uses from the site and the19

increase in the number of residential units in the20

neighborhood will further improve the surrounding21

area."22

1403.1(g) in that case, "The use, building23

or feature at the size, intensity and location24

proposed will not adversely affect adjacent and nearby25
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property or be detrimental to the health, safety,1

convenience or general welfare of persons living,2

working or visiting the area."3

Here is what the Board said.  "The project4

serves to benefit the area and furthers the stated5

goals for the area.  It provides development of new6

residential units in a well-designed building and7

results in the cleanup of potentially dangerous8

contaminated soils and water.  This project will not9

adversely affect adjacent or nearby property or be10

detrimental to the health, safety, convenience or11

general welfare of persons living, working or visiting12

the area."13

Also, the other project that Mr. Holmes14

testified in or was party to was 16815 of Adams Alley15

LLC.  That case, just let me read to you several of16

the findings, if I may, in that case from the Board.17

"The building on the subject property has previously18

been used for office storage and warehouses uses.19

Presently, a tenant, The Brass Knob, is using a20

portion of the building for warehouse use."  That's21

exactly what we have in this case.22

The Board also found the subject property23

is surrounded by predominantly residential uses,24

primarily two and three story row houses and apartment25
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buildings.  The subject property is located in Reed-1

Cooke RC/R-5-B Zoning District.  Previously the area2

was zoned predominantly CM-2, contained various3

industrial uses as well as residential uses.  The4

existing building is a nonconforming structure that5

was built in accordance with the requirements of the6

CM-2.7

The applicant proposed to construct a two8

story addition to the existing building to create a9

mixed-use development containing a total gross floor10

area of 34,291.  The existing building would be11

retained and converted to a parking garage on the12

first floor and space for offices and a private club13

on the second floor with 12 residential condominiums14

constructed in the two story addition, a FAR of 2.94.15

All these facts I have read in these two16

cases compare very favorably to the instant case.  As17

a matter of fact, they are almost identical to the18

current conditions in the case before you.  But even19

without this precedent, we believe that the applicant20

meets all the tests for variance and special exception21

approval in this case.22

We're also pleased to have the support of23

Council Member Graham in this case.  We also had six24

individuals who testified in support in this case.  In25



164

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

particular, I would like to just identify several of1

them.  Mr. Schonberger owns a one-fifth undivided2

interest in the site to the north that Mr. Holmes3

claims that he is the owner of.4

CHAIRPERSON GRIFFIS:  Is this going to be5

the same information we received today?6

MR. COLLINS:  I'm just summarizing.  No,7

this is different.8

CHAIRPERSON GRIFFIS:  Okay.9

MR. COLLINS:  And I'm almost at the end.10

CHAIRPERSON GRIFFIS:  Good.11

MR. COLLINS:  Mr. Schonberger owns part of12

the site that Mr. Holmes claims he is going to develop13

to the north, one that will have the adverse impact,14

be adversely impacted by our site.  He is in15

litigation with Mr. Holmes, he testified.16

Mr. Ron Allen, the owner of The Brass Knob17

and a former tenant of this building, he testified18

that the building is an important building and worthy19

of preservation and he himself would move to file a20

landmark application if he knew that the building was21

to be demolished.22

Connie Hackett, who also testified, she23

questioned the financial motives of the opponents and24

stated perhaps the obvious, but no one really said it25
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last time.  The building is not a benefit to the1

community in its current condition and it will be a2

benefit to the community if it's allowed to become3

residential.4

John Ryan testified as to Mr. Kostelac's5

expertise in development and his integrity and Ross6

Vann, a real estate developer, also testified in7

support and expressed his surprise by the opposition8

from other real estate professionals in this case.9

So, Mr. Chairman and Members of the Board,10

we do believe in summary that we have met all the11

tests for variance relief and special exception relief12

in this case.  You have an extensive record13

supplemented by what we submitted in to you today, and14

we respectfully request that you grant this15

application.  Thank you.16

CHAIRPERSON GRIFFIS:  Excellent.  Thank17

you very much, Mr. Collins, excellent closing and lots18

of information that just came in.  I'm going to run19

through a couple of things, but I have two quick20

questions.  First of all, some of the detail that you21

were going through in your closing talking about the22

setback of the upper floors above 26 feet and you were23

talking about percentages and also feet.24

Is that clearly shown in the record?  Are25
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they dimensioned in the documents?1

MR. COLLINS:  It's dimensioned.  If you2

take the dimension of the -- the depth of the lot, the3

new lot --4

CHAIRPERSON GRIFFIS:  Right.5

MR. COLLINS:  -- from front to back.6

CHAIRPERSON GRIFFIS:  Right.7

MR. COLLINS:  And that is the denominator.8

The numerator is that portion of that north wall by9

dimension on the plans, which is at or within 4 feet.10

Where are we?  We're over here.11

CHAIRPERSON GRIFFIS:  Right.12

MR. COLLINS:  Either at or within 4 feet13

of the north lot line, you see the lot line is a14

little bit south there, this dimension here from --15

I'm trying to hold this laser pointer steady.16

CHAIRPERSON GRIFFIS:  That's fine.17

MR. COLLINS:  From that point to the lot18

line is 4 feet there.19

CHAIRPERSON GRIFFIS:  Okay.20

MR. COLLINS:  And it narrows down to less21

than 4 feet.22

CHAIRPERSON GRIFFIS:  Good.  So I23

understand that.  And so the detail, the direct24

question is I have that, those numbers that I can25
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figure it out?1

MR. COLLINS:  Yes, you can figure out the2

numbers.3

CHAIRPERSON GRIFFIS:  As I look4

specifically and do that.5

MR. COLLINS:  If you look at a dimension6

drawing, you will see those numbers and you'll do the7

math and come up with 45 percent.8

CHAIRPERSON GRIFFIS:  Excellent.  I will9

indeed.  The other quick question, and this is the10

legal matter, and that is we have talked extensively11

about the special exception for the height.  You12

opened this case, not today, but the actual hearing on13

this case talking about how that was a special14

exception limitedly.  And let me see if I understand15

your position.16

Your position is this.  In the Reed-Cooke17

Overlay, which is Chapter 14, 1402.1 outlines the18

matter-of-right height of 40 feet with 50 feet19

allowable if certain special exception requirements20

are met, appropriate setback and such.  Specifically21

though towards the end it talks about the provision of22

affordable housing and then there is even further23

provisions and specifics of 50 percent of the24

additional FAR, as distinguished for other details.25
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That is not important.  My question is1

this.  It's your legal position that 1403 allows you2

to take a special exception from that provision which3

is a requirement under 1402 to be in the special4

exception?5

MR. COLLINS:  Well, let me just address6

the first point you raised about the low income7

housing.  You will see in section 1402.1, the Board8

can approve a 50 foot in the RC/C-2-B Zone.9

CHAIRPERSON GRIFFIS:  Here.10

MR. COLLINS:  And then if you go to11

section 1403 it says "An exception from the12

requirements of this chapter shall be permitted only13

if granted by the BZA."  So a special exception for14

the height --15

CHAIRPERSON GRIFFIS:  Is allowable.16

MR. COLLINS:  -- in the RC/R-5-B Zone is17

appropriate here.18

CHAIRPERSON GRIFFIS:  Or said another way,19

the special exception for the height is allowable20

outside of the C-2-B.21

MR. COLLINS:  That's correct.22

CHAIRPERSON GRIFFIS:  Okay.23

MR. COLLINS:  That's correct.24

CHAIRPERSON GRIFFIS:  Good.  Other25
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questions, clarifications?1

MR. COLLINS:  And there is precedent for2

that and that's the site to the south.3

CHAIRPERSON GRIFFIS:  I don't refute it.4

We're just getting clarification of the position.5

MR. COLLINS:  Yes.6

CHAIRPERSON GRIFFIS:  And legal7

interpretation of that overlay.  Okay.  Anything else?8

VICE CHAIR MILLER:  Mr. Collins, I just9

wanted to ask you if you submitted or are planning to10

submit that written explanation as to why this site is11

in the Reed-Cooke Overlay.  We discussed that at the12

last hearing.13

CHAIRPERSON GRIFFIS:  That came in today.14

VICE CHAIR MILLER:  Oh, it did?15

MR. COLLINS:  That came in.  Yes, that was16

one of my four submissions in the very beginning.17

It's a one page memo on Holland and Knight letterhead18

with the two orders that the Zoning Commission did19

attached to it.20

VICE CHAIR MILLER:  Great.  Thank you.21

MR. COLLINS:  And the pertinent provisions22

are highlighted in those two orders.23

CHAIRPERSON GRIFFIS:  Okay.  Lastly, we24

requested to reiterate, because I think we're done25
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now.  We're going to set this for a decision making.1

I'm going to go through some of the other items that2

the record would remain open for and there won't be3

that many actually, but we do have the supplemental4

report of the ANC-1C, which is in the record at this5

point.  We have clarification of the overlay.6

Do we have the diagrams, the section7

diagrams of the square footage?  Did that come in8

also?9

MR. COLLINS:  I believe that was submitted10

at the last hearing.11

CHAIRPERSON GRIFFIS:  At the last hearing12

we got those in.13

MR. COLLINS:  Yes.14

CHAIRPERSON GRIFFIS:  Okay.  I will make15

sure we have those.  I don't recall seeing that in the16

package, but we'll make sure we do.  There it is.17

Good.  We also were looking for what?  I'm sorry, I do18

have those in the submission that came in today or not19

today, for the package for today, and then the20

breakdown and the cost comparison of which we have and21

the chemical contamination, which is now in the22

record.23

What we're going to need obviously to do24

is to allow the ANC, which is a party, and also the25
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party in opposition to respond to the new information1

in rebuttal testimony that has come in today.  The2

record would stay open for written submissions in3

response to that and then I would suggest that we4

request draft orders, findings and conclusions from5

the parties and participants in this case.6

With that, let's allow -- oh,7

additionally, we have a Zoning Commissioner on this8

case who will be deliberating.  He was unable as he is9

out of the country today.  We will need to give time10

for the transcript to come in for him to fully read11

today's proceedings in order for him to make -- to be12

able to participate in the deliberation.  All that13

rolled together, we're looking at a decision of May,14

the first Tuesday.15

Ms. Bailey, we're going to need two weeks16

for the transcripts?17

MS. BAILEY:  Yes, Mr. Chairman.18

CHAIRPERSON GRIFFIS:  We'll need three19

weeks for a response and then a week before we'll get20

the draft orders.21

MR. COLLINS:  Can I ask for some22

clarification at the appropriate time?23

CHAIRPERSON GRIFFIS:  Okay.  Yes?24

MR. COLLINS:  Just to clarify, you said25
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the record would be left open and we would give some1

of this, this information that we submitted today, to2

the opposition and they would have an opportunity to3

respond to that.  Now, that would be, if that was4

coming in the case in chief, we would have given that5

in, they would have responded and we would have had an6

opportunity to rebut that.  So we would need a time to7

rebut whatever they submit.8

And, also, you mentioned, I thought I9

heard you say that they would be rebutting our10

rebuttal, which is not the case.11

CHAIRPERSON GRIFFIS:  I hope not.12

MR. COLLINS:  Okay.  So they would --13

CHAIRPERSON GRIFFIS:  We couldn't stop14

that flow then.15

MR. COLLINS:  Well, then you have stricken16

it.17

CHAIRPERSON GRIFFIS:  Because then you18

would rebut their rebuttal.19

MR. COLLINS:  But what we're asking is so20

what would be subject to comment would be those items21

that we handed in today.22

CHAIRPERSON GRIFFIS:  Right.  And, most23

importantly, the new information.  What I'm looking at24

is in terms of the new testimony.  Now, obviously, I25
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haven't been through all of that that has been1

submitted today and we can give all of that.2

MR. COLLINS:  Sure.3

CHAIRPERSON GRIFFIS:  But I think it's a4

narrow record, opening of the record just to get into5

the economic breakdown, the four, five, the six6

tables, the four different iterations, that's the type7

of information that we, obviously, will have to allow8

the opposition.  We can do this, Mr. Collins, it's up9

to you, we do have the time available to us.  I can10

allow you to respond to the rebuttal of that new11

information today or you can take that up into your12

final submission to us.13

It makes scheduling no difference, but I14

can give you -- I mean, would you need two weeks to15

respond to any submissions from the party in16

opposition or would you take that all into the last17

date and put it into your conclusions or even into the18

last filing actually.  We could have it all submitted19

at the same time.  Yes, I don't need two submission20

dates from that.  So we're going to give you one final21

submission date after it's all done.22

Ms. Bailey will assist me, because she23

takes great notes and I do not.  I shouldn't say that.24

I actually do, let's clarify the record.  I don't have25
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anything other, I don't have a required additional1

submission from the applicant, at this time.  We have2

some left over that were not done today, which will3

remain, and the record will stay open for those.4

But, Ms. Bailey, if you wouldn't mind just5

running that down?6

MS. BAILEY:  Mr. Chairman, what I'm clear7

about is that you have scheduled the decision for May8

2nd.  Am I correct, sir?9

CHAIRPERSON GRIFFIS:  Good.10

MS. BAILEY:  Okay.  And we need a date now11

for the applicant to file their response to -- well,12

I'm assuming the applicant is going to be filing with13

the ANC and with the party in opposition as soon as14

possible and then you will be filing a response with15

the Board after that.  Correct, Mr. Collins?16

MR. COLLINS:  Well, then the -- I'm17

assuming that we are given time for the parties in18

opposition to file any response to the written19

submissions --20

MS. BAILEY:  Absolutely.21

MR. COLLINS:  -- handed in today.22

MS. BAILEY:  That's correct.23

MR. COLLINS:  And then we would submit24

responses to that.25
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MS. BAILEY:  Okay.  1

MR. COLLINS:  At the same time we submit2

our draft order.3

MS. BAILEY:  Mr. Chairman, would April the4

4th be appropriate for those responses to come in?5

MR. COLLINS:  What date is the responses6

by?7

CHAIRPERSON GRIFFIS:  Let's do the parties8

in opposition response to the information that's9

presented today and also to have the additional10

written verification of the party in opposition, which11

we required, that would be April 11th.  The applicant12

would then have an opportunity to respond, if13

clarification or rebuttal was required on those14

responses, and also to submit findings and conclusions15

by the 2nd, rather by the 25th of April.16

MS. BAILEY:  And is that including the17

findings of fact, sir?  Did you say that?18

CHAIRPERSON GRIFFIS:  That's correct.19

MS. BAILEY:  And that should give Mr.20

Jeffries sufficient time to review all of that?21

CHAIRPERSON GRIFFIS:  Right.  It gives22

ample time for the transcript to come in and the23

entire record to be filled.  So reviewing, the first24

submission date is, by those parties non-applicant,25
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April 11th.  The 25th is the applicant's opportunity to1

present rebuttal, written rebuttal testimony to those2

responses and also any findings and conclusions.  The3

parties in opposition are also able to submit findings4

and conclusions on the 25th.5

This would be set for our Public Meeting6

on the 2nd beginning at 9:30 for our decision.  At7

that time, no other additional testimony would be8

presented.  The record would be closed on the 25th at9

3:00.  Nothing else would be submitted into the record10

and no other information would be accepted and,11

therefore, deliberated by the Board.  And I think that12

would do it.13

Ms. Bailey, am I missing anything?14

MS. BAILEY:  No, Mr. Chairman.15

CHAIRPERSON GRIFFIS:  Mr. Collins, any16

questions?17

MR. COLLINS:  No, sir.18

CHAIRPERSON GRIFFIS:  Excellent.  Let's19

make sure Board Members that we have everything we20

need in this case, review the notes.  It seems to me21

that that hits all of the critical aspects of it.  If22

there's nothing else then, excellent.  Very well.23

Thank you both very much.24

MR. COLLINS:  Thank you.25
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CHAIRPERSON GRIFFIS:  Appreciate it.  And1

we'll move ahead.  Oh, just clarification.  The2

pictures of the model did come in and that reflects,3

the model, the new positioning of the penthouse4

structure of the roof structure.  Is that right?5

MR. COLLINS:  Yes.6

CHAIRPERSON GRIFFIS:  Okay.  So we're all7

current --8

MR. COLLINS:  Yes.9

CHAIRPERSON GRIFFIS:  -- with everything10

that's in, everything that's being shown.  Very well.11

Thank you very much.  We do appreciate it.12

We're going to take five minutes and let13

this applicant move and then we're going to go right14

ahead so the next applicant can get ready to -- well,15

let's get organized.16

(Whereupon, at 3:02 p.m. a recess until17

3:14 p.m.)18

CHAIRPERSON GRIFFIS:  Very well.  Let's19

resume.  Ms. Bailey, if you wouldn't mind calling the20

next case of the afternoon?21

MS. BAILEY:  Mr. Chairman, I will read the22

next application as advertised, but there is a request23

for some amendment to this.24

And that is Application No. 17446 of25
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Pauline S. Ney, and it is pursuant to 11 DCMR 3104.1,1

for variances from the floor area ratio requirements2

under section 402, lot occupancy requirements under3

section 403, rear yard requirements under section 404,4

and nonconforming structure provisions under5

subsection 2001.3 and 2002.4.6

All of this is to construct six7

residential units above existing one-story retail8

structures in the R-5-B District at premises 21609

through 2162 California Street, N.W.  The property is10

located in Square 2530 on Lots 99 and 100.11

CHAIRPERSON GRIFFIS:  Excellent.  Thank12

you very much.  Let's have the applicant's13

representative introduce themselves for the record.14

MS. BROWN:  Good afternoon, Mr. Chairman15

and Members of the Board.  For the record, I am16

Carolyn Brown with the Law Firm of Holland and Knight,17

on behalf of the applicant, Pauline Ney.  With me18

today is Steve Sher from our office and the architect19

and the applicant's representative Joseph Ney.20

CHAIRPERSON GRIFFIS:  Excellent.  Thank21

you very much.  And, Ms. Bailey, correctly, we are22

assuming, indicated that there has been revisions to23

the relief requested.  My understanding is that the24

variance from the FAR and also the rear yard25
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requirements under 404 have been removed.  Is that1

correct?2

MS. BROWN:  That is correct.3

CHAIRPERSON GRIFFIS:  Okay.  Is there4

anything else that we need to understand about that?5

MS. BROWN:  I'm sorry, apparently Ms.6

Bailey read that there are six units.  There are now7

only four units to the building.8

CHAIRPERSON GRIFFIS:  Oh, indeed.  Another9

good clarification and revision.10

MS. BROWN:  Right.  A floor was taken off11

from the original submission.12

CHAIRPERSON GRIFFIS:  Right.  Okay.  And13

that is excellent.14

MS. BROWN:  And I would like to confirm15

for the record that you received our submission dated16

March 8th with revised drawings showing the -- the17

drawings don't require the 1.8 FAR.18

CHAIRPERSON GRIFFIS:  Yes, March 8th,19

exactly.20

MS. BROWN:  Okay.  21

CHAIRPERSON GRIFFIS:  They were the22

drawings and then also your --23

MS. BROWN:  Prehearing submission.24

CHAIRPERSON GRIFFIS:  -- narrative25
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submission with the revenue backup.1

MS. BROWN:  Yes, and that supplements our2

prehearing statement submitted, I think, February3

28th.4

CHAIRPERSON GRIFFIS:  Excellent.  Right.5

I don't have an exhibit number on that, but I'm sure6

it has one.  Okay.  Anything else in clarification7

before we jump into the preliminary matters?8

MS. BROWN:  No, sir.  Thank you.9

CHAIRPERSON GRIFFIS:  Good.  Thank you.10

Very well.  As I probably briefly said before, we have11

several preliminary matters, one of which we have just12

clarified, the relief that is going to be requested13

and therefore will be the proceeding of this hearing.14

We are in receipt of 21 requests for party status in15

opposition in this case.  I'm going to make a couple16

of quick statements about what party status is.  You17

may all be very familiar with it.  I like to say it.18

Actually, I don't, but it's for good clarification.19

And then I'm going to run through.  Well,20

let me just start.  First of all, a couple of steps.21

The Board, in your request for party status, has22

criterion law that is in the application that all of23

you have put in.  We will review that and either grant24

party status or not.  If you are not granted party25
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status, there are two ways that that could happen.1

Essentially, you could be denied2

individual party status, meaning you might join in a3

larger party in opposition that would present a case4

or you would present as a person, just testimony.  So5

there's two ways really to participate in the Public6

Hearing for a variance or special exception before the7

Board.  One is as a person and everyone, this is an8

open and public hearing, is allowed to come in and9

provide testimony.  Three minutes a person, whatever10

it is you would like to say.11

If you are granted party status, of12

course, that comes in with great responsibilities, but13

also availabilities.  And one is, as I said in my14

opening statement, as a party you are able to cross15

examine witnesses, meaning you can question the16

witnesses that are put on by the applicant.  As a17

party, you are also required to present a full case,18

case presentation in opposition, calling witnesses if19

you have them.20

You will also be required to submit21

anything that the Board would request.  We often22

request legal briefings, additional information,23

studies.  As we would require that of the applicant,24

we will also require it of any party established in25
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opposition.1

So attendant to that, let's get into all2

requests for party status.  The operative and I think3

the most important and concise threshold for granting4

party status really culminates in the last question in5

our application.  And that asks each of you how would6

you be more distinctly uniquely impacted outside of7

the general public.  And although it's often taken as8

well, you know, the general neighborhood is more9

distinctly impacted, because the general public10

doesn't need to come to my neighborhood, and that's11

understood.12

But really what we are getting to and I13

think the intent of this is to narrow the scope for14

several reasons.  One, to make sure that the Board15

clearly and distinctly receives information in the16

record of those people that are of a different17

position that the Board might get from the general18

public, from our own look, our own understanding of19

areas or variances or studies or anything of that20

nature.21

And then the second is really to establish22

the fact that we don't have an overabundance and a23

redundance of evidence and testimony.  There are24

numerous sections actually in our regulations, one25
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very specific, that requires that I run hearings and1

not allow redundant testimony.  So this is another way2

that our regulations assist me in making sure that3

happens.4

So why do I say all this?  I say all this5

because as I have gone through and the Board has all6

distinctly gone through the 21 requests for party7

status, we have numerous elements of opposition from8

light and air, odor, from the scooters or the trash9

and the positioning of it, pollution, the noise,10

there's an economic impact that's been brought up, a11

fire hazard, views are impacted.12

We have parking, congestion, the13

historical character and quality of life being14

impacted.  The property condition and maintenance is15

of issue in terms of the existing, also an element16

that's brought up somewhat consistently in numerous of17

the applications.  And then one actual request noted18

among other things the failure to meet the burden of19

proof.20

Again, why do I say all of this?  I say21

all this because what I'm now asking you all to look22

at is whether you believe that you should stand23

individually as a party or are your interests similar24

to join into a single party?  The way I'm going to go25
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about looking at the party application and granting1

status is, first of all, I'm going to ask all those in2

the Woodrow Co-op if they aren't more appropriately3

looked at as a single party in opposition and would4

ask the Board to look at it that way.5

I would also ask if there are others that6

believe that the Sheridan-Kalorama Neighborhood7

Council represents their interests and can present8

their interests in their case and/or the Sheridan-9

Kalorama Historical Society.  In that, that would also10

be my order in taking those up and I will get into the11

other individual applications as we move forward.12

To that, let me run down.  Is Ms. Starr,13

1835 Phelps Place present?14

MS. STARR:  Yes.15

CHAIRPERSON GRIFFIS:  Thank you.  Denis16

Kirk, present?  Mr. Kirk of 1835, Apartment 43?17

UNIDENTIFIED SPEAKER:  No.18

CHAIRPERSON GRIFFIS:  Okay.  Mr. Matz,19

Apartment -- thank you.  I'm assuming Philip and/or20

Kim Hendrickson is here?  No?  Okay.  Ms. Waldron?21

No?  Ms. McGaw?  Okay.  Mr. Nadler of apartment -- I'm22

sorry.  Indeed.  Okay.  Mr. Norland, 2144 California23

Street?  We won't hold that against him.  That's24

right.  Okay.  Thank goodness she is not on the25
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record.  Okay.  Mr. Stone at 2153?  Mr. Stone?1

Indeed.  Dolan family, 2153?  Excellent.  Burgin, 21--2

also, good.  Wotherspoon?  Is that correct?  Thank3

you.  McMichael?  Indeed.  Ms. Drissel?  Susan4

Piedmont-Palladino?  Okay.  Good.  Ross, 22305

California?  Oh, dear, you have to help me with that6

one.  Barbara deFronfronceaux, 2230?  Yes?7

UNIDENTIFIED SPEAKER:  No.8

CHAIRPERSON GRIFFIS:  Okay.  No.  Okay.9

Davis, 2230?  Lambert and King, 2230 California,10

Apartment 2AE?  No?  Is there anyone that I haven't11

mentioned their name that believes they have requested12

party status that's here today?  Okay.  He is going13

scream at you if you keep talking, so not to worry.14

The ANC, of course, is also automatically a party in15

the case.  So these are people that have actually16

requested.  If you just give me an address, that's17

fine, but you need to come up and have a seat.18

Just to reiterate, of course, that the19

transcript is one of the most official documents in20

our record and if you're not on the transcript, then21

we have a failing in our own record.  So just state22

your name and address for the record, please.23

MS. CANDON:  Mr. Chairman, I'm ANC24

Commissioner 2D2, Mary Eva Candon.  I'm here to25
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represent the ANC, which is a two Single Member1

District, so the only other ANC Commissioner is Sandra2

Prelander and I represent her as well.  She is the3

chair, but I came here to represent us on a vote we4

took at a public meeting appropriately called,5

etcetera, on February 20th.6

And it concerns me that perhaps you are7

going -- I can't represent us on anything since8

February 20th.  So I'm a little concerned about my9

participation, our participation in a hearing that's10

about something we haven't taken a position on.  I11

came here to express a position on the application as12

submitted as of February 20th.  I don't have a --13

CHAIRPERSON GRIFFIS:  A nice change for14

today.15

MS. CANDON:  Yes.  I don't have a public16

vote to reflect.17

CHAIRPERSON GRIFFIS:  Okay.  Good.  That's18

not a problem.  What we will do is I would anticipate19

if you so request, we can give ample time for the ANC,20

one, you are here, to view and to cross examine any of21

the witnesses if needed and then you can take it back22

to the ANC.23

MS. CANDON:  Well, I apologize, I am not24

able to stay.  I'm, you know, a professional like25
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everyone else and I have an appointment I cannot get1

out of.2

CHAIRPERSON GRIFFIS:  Okay.  3

MS. CANDON:  So I apologize, but I have4

the statement for the record, but it doesn't apply to5

what you are addressing.6

CHAIRPERSON GRIFFIS:  That's fine.  And7

it's in the record now is it not?8

MS. CANDON:  It should be, yes.  I think9

we submitted it February 20th.10

CHAIRPERSON GRIFFIS:  Okay.  11

MS. CANDON:  In opposition to the plans.12

CHAIRPERSON GRIFFIS:  20 Feb.  Okay.13

We'll take it under consideration and we'll see where14

we get to today.  Certainly, you maintain a party15

status in this, so you will receive any other16

additional information that's put into the record.17

MS. CANDON:  Right.18

CHAIRPERSON GRIFFIS:  I can say with all19

the other interests in this, we probably will not be20

lacking in representation of the neighborhood.21

MS. CANDON:  Right.22

CHAIRPERSON GRIFFIS:  So I'm not that23

concerned, unless you are, and you can tell me that.24

But in that case, we'll let you certainly go and make25
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your appointment.1

MS. CANDON:  Okay.  Thank you.2

VICE CHAIR MILLER:  If I could before you3

leave, could I just ask when the next ANC meeting is,4

in the event that the ANC has an additional5

opportunity to comment?6

MS. CANDON:  Yes.  Well, we, of course,7

meet every month and the next one is March 20th.8

VICE CHAIR MILLER:  Okay.  9

MS. CANDON:  But it's been set aside to be10

totally devoted to.  The issue that is the biggest11

problem at ANC-2D, which is embassy encroachment, so12

few of ANCs get to deal with that problem.  That's13

ours.  Anyway, it's specifically to do that.  So we're14

not going to be able to have a lot of time to focus on15

that, but then we will meet in April as well.16

VICE CHAIR MILLER:  So I'm just wondering.17

Are you interested in having the opportunity or not18

necessarily, because there are so many representatives19

of the neighborhood here?20

MS. CANDON:  I think --21

VICE CHAIR MILLER:  Commenting further on22

this case.  I mean, before you go?23

MS. CANDON:  I don't have a personal24

opinion.  I only reflect our votes.25
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VICE CHAIR MILLER:  Okay.  1

MS. CANDON:  And I can't reflect it beyond2

that.  I just know that we take our responsibility3

very seriously and we did vote and I came here to4

reflect that and it seems to me we're at a point of5

unreadiness to have the ANC give their great weight,6

which I do believe a Board, such as the Board of7

Zoning Adjustment should always get.  I can't imagine8

they would ever go forward without our great weight9

weighing in on something of such great importance.10

But I don't have a vote to reflect.11

VICE CHAIR MILLER:  Okay.  12

MS. CANDON:  On what is apparently before13

you.14

VICE CHAIR MILLER:  Thank you.15

MS. CANDON:  Okay.  Anything else?16

VICE CHAIR MILLER:  Thank you.17

CHAIRPERSON GRIFFIS:  Not for me.  Yes?18

MS. BROWN:  Mr. Chairman, I don't know if19

it's appropriate to ask questions of the ANC, at this20

point?  If that's considered testimony, if we're not21

going to do that, at this point, or we just save it22

for later?23

CHAIRPERSON GRIFFIS:  My understanding of24

the ANC's position is that they believe that the25
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report that's submitted is moot, because they are not1

reviewing the application that is before us today.  Is2

that correct?3

MS. CANDON:  Yes.  I mean, it's not -- I4

can't reflect -- yes, I mean.5

CHAIRPERSON GRIFFIS:  So I think it might6

not be an efficient use of time.7

MS. CANDON:  It's not so much moot as it8

is it doesn't apply to what you apparently have now in9

front of you.  So, I mean --10

CHAIRPERSON GRIFFIS:  What's the11

difference?12

MS. CANDON:  Well, moot I would think is13

over.  I mean, I would imagine we could --14

CHAIRPERSON GRIFFIS:  Okay.  15

MS. CANDON:  -- review it later and --16

CHAIRPERSON GRIFFIS:  Further report.17

MS. BROWN:  Mr. Griffis, it's just I do18

recall the ANC meeting and there was discussion about19

coming up with a 1.8 FAR compliant design and that was20

rejected at the ANC meeting.  And I don't want to put21

words in Mrs. Candon's mouth about what the22

proceedings were, but my understanding from the ANC23

vote is that nothing would ever be acceptable on the24

site.  So I would agree that it's moot.  Whatever we25
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show them will not be necessarily approved.1

MS. CANDON:  Well, I hate --2

MS. BROWN:  That's why I'm asking for3

clarification.4

MS. CANDON:  Yes.5

UNIDENTIFIED SPEAKER:  They haven't been6

sworn in.7

CHAIRPERSON GRIFFIS:  Okay.  Attorneys8

don't provide testimony, so they don't get sworn in.9

Okay.  We will figure that out before we call up10

witnesses, if any are witnesses that came in after11

being sworn in.  We'll get everyone sworn in.  But12

let's focus back on the ANC issue.13

First of all, what's your time?14

MS. CANDON:  I have to be at a 4:30 thing15

and I have to -- it's going to take me half an hour to16

get there and I have to be prepared for it, so I need17

to walk out of here.18

CHAIRPERSON GRIFFIS:  Would you want to19

present before you leave today out of our chronology?20

Present your position as it is and take questions from21

the applicant?  Ms. Brown, you are wanting to ask22

questions of the ANC.  Is that correct?23

MS. CANDON:  No.  Well, let me explain.24

Oh, I want to explain how our ANC functions.  We are25
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a two Member, a two human being ANC.  And the only1

thing that we --2

CHAIRPERSON GRIFFIS:  So what's the3

majority for the vote?4

MS. CANDON:  Yes.  Well, what I mean is5

it's -- so we don't speak as individual human beings6

about any issue.  We agree and we have a vote and now7

the vote was the two of us voted against the two8

options that were presented at our last meeting.  What9

the neighborhood does, frankly, is separate from what10

we do.  We listen to the neighborhood.  We listen to11

all the neighbors, but the ANC Commissioners make12

their own vote.13

So I'm very happy for you all to hear14

everything the neighbors say, but until we review the15

new plans and have a publicly called public vote, I16

don't have an individual opinion.  And it may or may17

not -- when we finally come up with our two person18

vote, it may or may not agree with the majority of the19

neighbors.  Who knows.  So we don't -- I don't -- I'm20

not elected.  Well, I am elected, but as you know it's21

only the ANC Commissioners who vote on issues.22

CHAIRPERSON GRIFFIS:  I understand.23

MS. BROWN:  Mr. Griffis, with that24

explanation I'm happy to move on and not detain Ms.25
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Candon any further.1

CHAIRPERSON GRIFFIS:  Excellent.  Thank2

you very much.  Appreciate that clarification.3

MS. BROWN:  Yes.4

MS. CANDON:  Thanks.5

MS. BROWN:  Okay.  Bye.6

CHAIRPERSON GRIFFIS:  Okay.  Let's move7

ahead then.  Mr. King, 2230 California Street, was he8

present?  Mr. King?  Board Members, I would ask you to9

take a look at Exhibit 25.  Mr. King has indicated --10

you know, I'm going to need some assistance from11

folks.  Ms. Bailey, did you put the plats out?12

MS. BAILEY:  I did.  I'm not sure if they13

are still there, but I did put them.14

CHAIRPERSON GRIFFIS:  Okay.  I'm going to15

ask somebody that's close to the table, there are16

plats at that table, the Office of Zoning stuff Ms.17

Bailey made copies of.  I'm going to have -- if you18

could bring them all up to the testimony table?  I19

would have asked the ANC Member to do this, but as she20

has left, I'm going to ask --21

UNIDENTIFIED SPEAKER:  They are no longer22

there.23

CHAIRPERSON GRIFFIS:  Would you mind?24

UNIDENTIFIED SPEAKER:  I have one.25
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CHAIRPERSON GRIFFIS:  Oh, did people take1

these?  Perfect.  If you wouldn't mind, it's for --2

the fact that you have it, you are now volunteered to3

come sit at the table.4

MS. FRENCH:  That's not fair.5

CHAIRPERSON GRIFFIS:  I'm going to have6

you just -- yes, indeed.  I'm going to have you put7

that close to Ms. Brown also and just state your name8

and address for the record.  Make copies of this for9

clarification.10

First of all, everyone, I think,11

understands this, but you should clearly understand12

this.  The Board is looking at and only looking at13

what's in the record, right?  I'm now presenting this14

into the record.  It's one of the public documents,15

the based atlas, and I'm using it in order to16

establish where all the party requests are coming17

from, because this is another critical aspect of what18

we look at in the threshold.19

So what I need assistance on is locating20

2230 California Street on that, because I can't find21

it.22

MS. FRENCH:  Do you want me to say who I23

am?24

CHAIRPERSON GRIFFIS:  Pardon me?25
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MS. FRENCH:  I'm sorry, okay.  I'm Kindy1

French.  I'm actually the president of the Sheridan-2

Kalorama Historical Association.3

CHAIRPERSON GRIFFIS:  Good.4

MS. FRENCH:  It's not on this map.  It's5

really a little bit down the street, if you're looking6

at how I'm going.7

CHAIRPERSON GRIFFIS:  So if you're looking8

at your sheet with the number 331 up top, it's down9

the street to the right or down the street to the10

left?11

MS. FRENCH:  If you look at the property,12

the application, it's to the west down California13

Street.14

CHAIRPERSON GRIFFIS:  So if you're looking15

at this sheet?16

MS. FRENCH:  Yes.17

CHAIRPERSON GRIFFIS:  And then 331 is in18

the top left corner?19

MS. FRENCH:  Correct.20

CHAIRPERSON GRIFFIS:  So 2230 is on the21

left side of the sheet.  Is that correct?22

MS. FRENCH:  Correct.23

CHAIRPERSON GRIFFIS:  Okay.  Good.  So24

it's past Phelps.  It's past and perhaps even in the25
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other square?1

MS. FRENCH:  It would be in the first2

square.  I don't know why this extra little cut is in3

here.  When you go up California Street it says4

AWPIPE.5

CHAIRPERSON GRIFFIS:  Yes.6

MS. FRENCH:  It's approximately -- it7

should be right across the street from it.  It should8

be on this map.9

CHAIRPERSON GRIFFIS:  It should be, but10

it's not showing?11

MS. FRENCH:  Correct.12

CHAIRPERSON GRIFFIS:  Is it across?  Do13

you see 2219 on the top side of California?14

MS. FRENCH:  Correct.15

CHAIRPERSON GRIFFIS:  Is that on the --16

would it be on the south side, the sheet south?17

MS. FRENCH:  It would be on the south side18

almost directly across the street from that.19

CHAIRPERSON GRIFFIS:  Okay.  So that's20

2230.  Okay.  Is there anyone here present that21

requested party status that resides in 223022

California?  Is there a building, in your23

understanding, between 2230 and Phelps Place, N.W.?24

MS. FRENCH:  The church, but the apartment25
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building that would be represented here would be 20 --1

CHAIRPERSON GRIFFIS:  I don't know if we2

can take that answer.  I think you were coached.3

Okay.  There is a structure on the corner there.  Good4

enough.5

MS. FRENCH:  2205 California Street would6

be an apartment building catty-cornered from the7

applicant's property.8

CHAIRPERSON GRIFFIS:  Right.  Okay.  9

MS. FRENCH:  And there are --10

CHAIRPERSON GRIFFIS:  Yes?  Oh, I'm sorry.11

Here.  Nice.  There it is.12

MS. FRENCH:  All right.13

CHAIRPERSON GRIFFIS:  Okay.  Moving on.14

Ms. French, you represent the Historical Society.  Is15

that correct?16

MS. FRENCH:  Yes, sir.17

CHAIRPERSON GRIFFIS:  And who is the18

membership of the Historical Society?  What's his19

representation?20

MS. FRENCH:  I'm sorry, I'm not sure I21

understand your question.22

CHAIRPERSON GRIFFIS:  How do you become a23

member?24

MS. FRENCH:  You may either show up for a25
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review committee meeting or you may send in your $251

as a full pledged member.2

CHAIRPERSON GRIFFIS:  And geographically,3

what do you represent?4

MS. FRENCH:  Sheridan-Kalorama.5

CHAIRPERSON GRIFFIS:  And how many members6

currently do you have?7

MS. FRENCH:  Approximately, 500.8

CHAIRPERSON GRIFFIS:  And --9

MS. FRENCH:  We have 1,200 residences.10

CHAIRPERSON GRIFFIS:  And your11

organizational mission is what?12

MS. FRENCH:  To keep the integrity of our13

Historic District.14

CHAIRPERSON GRIFFIS:  Okay.  Ms. Drissel,15

would you mind coming up briefly?  And if you wouldn't16

mind stating your name and address for the record?17

MS. DRISSEL:  Yes, my name is Marie18

Drissel.  I live at 2135 Bancroft Place, N.W.19

CHAIRPERSON GRIFFIS:  And you are here20

present today requesting party status for the21

Sheridan-Kalorama Neighborhood Council.  Is that22

correct?23

MS. DRISSEL:  That's correct.24

CHAIRPERSON GRIFFIS:  And again,25
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membership in the council?1

MS. DRISSEL:  It's a 50 year organization.2

We have over 250 members.  And the membership3

requirements are that you join as a member and we have4

different levels of membership requirement fees.5

CHAIRPERSON GRIFFIS:  And geographically,6

you are also in the Sheridan-Kalorama?7

MS. DRISSEL:  Correct.8

CHAIRPERSON GRIFFIS:  Okay.  9

MS. FRENCH:  Sir?10

CHAIRPERSON GRIFFIS:  Yes?11

MS. FRENCH:  Our ANC and our Historical12

District have the exact same boundaries.13

CHAIRPERSON GRIFFIS:  Okay.  I would note14

the Neighborhood Council exhibits are 32, 49 and 54,15

just for our notes, as we run through this.  Let's run16

through, Board Members, if you wouldn't mind pulling17

out Exhibit 33 and reviewing.  If there are any18

questions, we can call up Mr. McMichael, who is also19

present.  Is that correct?  Good.  All right.  Just20

take note, if we have questions, we can call him up.21

He was representing the California House Condo at22

2205.23

VICE CHAIR MILLER:  Excuse me, Mr. Chair,24

did you ask Ms. Drissel what the organizational25
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mission is of Sheridan-Kalorama Neighborhood Council?1

CHAIRPERSON GRIFFIS:  No.  Ms. Drissel?2

MS. DRISSEL:  Yes.  Sheridan-Kalorama3

Neighborhood Council is concerned with many issues in4

our neighborhood, but actually we take the lead on5

zoning and density issues and we are the ones that are6

really the big group that's concerned about density,7

especially with foreign missions and many other8

issues.  So that's what our distinct interest is here.9

VICE CHAIR MILLER:  Thank you.10

CHAIRPERSON GRIFFIS:  Actually, I have one11

quick question.  Mr. McMichael, if you wouldn't mind12

coming up?  Noting in your request for party status,13

Question 6, you have indicated that you don't believe14

that the applicant has presented a persuasive case for15

their variance.  Do you want to talk about any other16

or bring me some other additional issues of how your17

representation of 2205 California Street is in18

possession of a unique or distinct character in kind19

impact if this was to be approved?20

MR. McMICHAEL:  Well, we're concerned21

about the integral structure of our building if --22

depending on whatever construction methods are going23

to be proposed, that's one area we're very concerned24

about.25
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CHAIRPERSON GRIFFIS:  But you're across1

California Street.  You're concerned about2

construction means in that for your building?3

MR. McMICHAEL:  Yes.  Piledrivering,4

piledriving steel.5

CHAIRPERSON GRIFFIS:  Okay.  Oh, I'm6

sorry.7

MR. McMICHAEL:  Yes.8

CHAIRPERSON GRIFFIS:  If you would --9

MR. McMICHAEL:  My name is Guy McMichael.10

I'm president of the California House Condominium11

Association.  I would like to clarify also that I'm12

filing on behalf of the association.  We intended that13

our treasurer, Kathleen Beggs, would be making the14

presentation and asking the questions, if we are15

granted party status.16

CHAIRPERSON GRIFFIS:  Okay.  17

MR. McMICHAEL:  We also have some18

procedural questions which are reflected in our brief19

which we would like to address soon if possible.  And20

might I also say that I think if we had many five21

minutes, I think the group could probably go out and22

come back with a consolidated number of -- to cut down23

the number of --24

CHAIRPERSON GRIFFIS:  Perfect.  Are you25
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saying I should stop now?  Believe me, I'll give you1

that opportunity.  In fact, I send you all out into2

the hall after I do all of this.  But what I want to3

do -- if we're ready to do that, that's fine, unless4

Board Members have questions specifically to it.  I5

think that's well said in terms of pointing us to6

that.7

And here is where I'm looking at in my8

mind and, of course, we'll also hear from the9

applicant, if they have any positions on these party10

status.  But I think that there are persuasive11

elements of granting party status to the Sheridan-12

Kalorama Neighborhood Council.13

MR. McMICHAEL:  Also, we're very concerned14

about parking as well.15

CHAIRPERSON GRIFFIS:  Yes.16

MR. McMICHAEL:  That's --17

CHAIRPERSON GRIFFIS:  And also the Woodrow18

Co-op.  So with that, if we want to take a moment, we19

could.  Yes?20

MS. FRENCH:  I'm sorry.  Most of us really21

haven't appeared here before and don't know a lot of22

what we should or should not do.  And I hate to go out23

in the hall and make decisions on our own not having24

any real instruction or background.25
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CHAIRPERSON GRIFFIS:  Right.1

MS. FRENCH:  I wouldn't want to miss an2

opportunity, because I didn't know.3

CHAIRPERSON GRIFFIS:  Perfect.4

MS. FRENCH:  So I would rather hear more5

of what you have to say.6

CHAIRPERSON GRIFFIS:  Okay.  Good.  Let me7

do that a little bit.  First of all, I think we have8

broken a record with 21 requests for party status.9

And that being said, it doesn't impact the case or10

not, but the point is is that the importance of party11

status is to be able to persuasively put on a case.12

When I say persuasively, that's going to be13

efficiently and effectively.14

Our Board, we have never, as we are15

constituted now, sat back and counted up how many16

people were opposed and how many people were in favor17

and decided that way.  We're going to be looking to18

very specific factual zoning issues.  So when we send19

you out in the hall to get together, to put together20

into one or two parties, I think it's going to be very21

important for you to understand that that will22

actually be much more efficient and effective.23

Now, it does not mean that everyone can't24

be called as a witness, if they have distinct and25
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unique things.  All it will mean is that one entity is1

involved in putting together a case.  So when we set2

party status, we actually call this case, we move3

forward.  The applicant is going to present their4

case.  They are going to give an opening.  They are5

going to say this is what we're going to show you.6

Then they are going to show us what they told us they7

were going to show us.  Then they are going to have8

more witnesses that say more about the detail and9

that's it.10

We're going to ask the same of you.  So if11

there is a position on parking, which was just brought12

up, you're going to call a witness that can13

efficiently and effectively talk about parking.  All14

the other issues that I talked about will have those15

impacts.  Ms. Miller?16

VICE CHAIR MILLER:  I just want to add17

that our regulations provide a certain amount of time18

for the applicant to make their case and for the19

opposition to make their case.  And it's more20

efficient for individuals to get together and organize21

their opposition case.  Then if you are having 2122

different people fitting in the same amount of time.23

CHAIRPERSON GRIFFIS:  Right.  For clarity,24

I'm sorry to interrupt you, if the applicant takes 1025
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minutes to present their case, I will afford the1

opposition parties equal time of 10 minutes.  So if2

there are 20 parties, you each have 30 seconds.  So it3

doesn't make a lot of sense to all try and get in the4

same thing when you can, obviously, put it all5

together do it efficiently.6

MS. FRENCH:  But do I understand that only7

somebody who is given party status is actually allowed8

to ask the applicant questions?9

CHAIRPERSON GRIFFIS:  Cross examine,10

that's correct.11

MS. FRENCH:  Cross examine.  Excuse me.12

VICE CHAIR MILLER:  Yes, but if you're a13

member of a group, you can organize.  You can get your14

questions to the person asking the questions, you15

know.16

MS. FRENCH:  Okay.  17

VICE CHAIR MILLER:  Instead of 2018

different people asking questions, you organize and19

submit questions that are not redundant, if your20

issues are the same.  I also wanted just to bring to21

your attention that in addition to being a party or22

instead of being a party, you could just be a witness.23

You could be a witness for the party or the other24

option is a person, under our rules three minutes,25
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just to testify themselves just to put in testimony.1

Plus, all these applications for party2

status are in the record already and that we read them3

and they are in evidence as of now and all of these4

are in opposition to the case, but they are already5

in.6

MR. McMICHAEL:  If I could ask one further7

clarifying question?  We have raised procedural8

questions.  Would that be the first issue addressed or9

would you go into the substance before having10

considered the procedural questions?11

CHAIRPERSON GRIFFIS:  Well, I think,12

potentially we'll take up the procedural questions.13

Any other clarifications?  Is anyone else present that14

has any procedural questions that I can answer?15

MS. DRISSEL:  Well, I need to ask one16

little dumb question.17

CHAIRPERSON GRIFFIS:  Yes.  Good.18

MS. DRISSEL:  And that is if there is19

somebody in this room that we really have that's going20

to orchestrate this and they live in one of these21

buildings that you end up not saying they have -- that22

they are -- that they have party status, then how do23

we handle that out in the hallway?24

CHAIRPERSON GRIFFIS:  Oh, I don't think,25
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if there's a single party status request that comes in1

that combines all these people, I find it very2

persuasive.3

MS. DRISSEL:  Okay.  4

CHAIRPERSON GRIFFIS:  I mean, I don't5

think -- I'll hear from the applicant when you pull6

all this together, but, I mean, we have an adjacency7

issue.  We have certainly uniqueness and distinctness8

of elements that, you know, it's perspective is what9

we're looking for here.  So to directly answer, if the10

person that you want to lead the case in opposition11

lives four blocks away, that doesn't matter to us.12

The point, however, is the establishment13

of the party status goes on that uniqueness that they14

will be representing for those elements.  Does that15

make sense?16

MS. DRISSEL:  Yes.17

MS. FRENCH:  Yes.  So we might end up18

having four people or six people or one person,19

depending on one apartment building might feel that20

they have something very particular.21

CHAIRPERSON GRIFFIS:  The entire party in22

opposition --23

MS. FRENCH:  Yes.24

CHAIRPERSON GRIFFIS:  -- if you had one,25
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could have 21 people as a part of it.  However, there1

will be one person at this table that will be2

conducting the case.3

MS. FRENCH:  Okay.  But you are clearly4

not telling us to go back and pick two or six.  You're5

not giving us an actual number that we need to get6

down to?7

CHAIRPERSON GRIFFIS:  Yes, I guess I'm8

not.9

VICE CHAIR MILLER:  I feel like you're not10

really following.  I don't know.  It's not going to11

affect the substance of your case.  It's just an12

efficiency issue.  You know, for instance, if13

Sheridan-Kalorama Neighbor Council represents the14

whole area, that others can come under that umbrella15

and you are coordinating as one party to most16

efficiently present your case.17

MS. FRENCH:  But then I don't have to be18

the spokesperson or the person who cross examines?19

CHAIRPERSON GRIFFIS:  Well, let's give a20

hypothetical.21

MS. FRENCH:  That's what we're mostly22

concerned about.23

CHAIRPERSON GRIFFIS:  If you all go out24

and realize I think it's a very strong aspect and, in25
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fact, Ms. Drissel just your opening, what the1

Neighborhood Council and the application as evidenced2

in Exhibit 32, 49 and 54, it seems like I would3

support granting party status to the Neighborhood4

Council.5

If you want to accept all the people6

present today in your party status in opposition, then7

we're done.  We have a single party.  And how you8

organize and who presents and who actually asks cross9

examination questions on the elements is up to you how10

you want to do it.  I'm not going to prescribe that.11

VICE CHAIR MILLER:  I just want to say one12

other thing.  What we have often done is that, for13

instance, if you don't have expertise, per se, in14

traffic --15

CHAIRPERSON GRIFFIS:  Right.16

VICE CHAIR MILLER:  -- somebody else can17

ask the traffic questions, but only one person at a18

time, you know.  One person per issue.19

MS. FRENCH:  Okay.  That -- I think that's20

okay.21

VICE CHAIR MILLER:  Okay.  22

CHAIRPERSON GRIFFIS:  Okay.  Any other23

questions by anybody, quick clarification?  Okay.  Ms.24

Brown, did you have a position, at this point?25
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MS. BROWN:  We have no position, at this1

point.2

CHAIRPERSON GRIFFIS:  Okay.  Very well.3

Then why don't I give you five minutes, just let me4

know when everyone is ready and we'll reconvene.5

Thank you all very much.6

(Whereupon, at 3:53 p.m. a recess until7

4:06 p.m.)8

CHAIRPERSON GRIFFIS:  A very good9

afternoon.  What have we resolved?10

MS. BEGGS:  Mr. Chairman, we have11

conferred and what we would like to request now is12

that we have four interested parties, because of the13

unique circumstances that are presented by both the14

Sheridan-Kalorama Historical Association and the15

Sheridan-Kalorama Neighborhood Association, we would16

like to propose those as independent interested17

parties.18

And then what we would like to do is19

consolidate the rest of the neighborhood into two20

groups.  One is the California House/California Court21

Building, which is located immediately to the opposite22

side of California Street and it will present23

particular circumstances concerning the traffic and24

parking and congestion issues.25
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But we also think that the Woodrow House,1

which is immediately to the rear of the building, the2

Woodrow Cooperative House has circumstances which set3

it apart.  It is, obviously, the most affected4

property in our neighborhood.5

CHAIRPERSON GRIFFIS:  Okay.  6

MS. BEGGS:  And so we would, therefore,7

ask that they have separate independence -- interested8

party status as well.9

CHAIRPERSON GRIFFIS:  Good.  Thank you.10

COURT REPORTER:  Just say your name and11

address.12

CHAIRPERSON GRIFFIS:  Yes.13

MS. BEGGS:  Oh, my name is Kathleen Beggs14

and I live at 2205 California Street.15

MS. BROWN:  For the record, Mr. Chairman,16

the applicant has no objection to that fall out of the17

groups.18

CHAIRPERSON GRIFFIS:  Okay.  Excellent.19

I have a question.  The California House Court, you20

said California Court or California Condominium, I21

imagine, would also be representing California Street,22

Mr. Norland, Stone, Dolan, Burgin, Wotherspoon and23

McMichael.24

MS. BEGGS:  Correct.  All the parties that25
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are at those two addresses.1

CHAIRPERSON GRIFFIS:  Okay.  2

MS. BEGGS:  That's the 2153 California3

Street.4

CHAIRPERSON GRIFFIS:  And how is5

California and all those distinctly, uniquely impacted6

in terms of parking and traffic as opposed to what7

might be brought up by the Neighborhood Council?8

MS. BEGGS:  The Neighborhood Council so9

far as I know doesn't have any separately appearing10

parties and I don't know who in those two houses even11

belongs to the Neighborhood Council.  I know that the12

Neighborhood Council is generally concerned with13

neighborhood issues, but it's not clear to me that the14

unique interests of our house --15

CHAIRPERSON GRIFFIS:  So you're saying --16

MS. BEGGS:  -- in terms of light, in terms17

of --18

CHAIRPERSON GRIFFIS:  -- the Council isn't19

representing that element or that issue.  Is that20

correct?21

MS. BEGGS:  I'm not sure about that,22

because I have no idea, you know, who the members are23

and what their proximity is to this project.  But the24

ones who will -- the two houses that will be the most25
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directly affected by this project if it goes through1

is clearly our house, which it's contiguous buildings,2

California House/California Court, which is 2205 and3

2153 California Street, it's all one building.  But4

for historical reasons, it operates as two separate5

condominium associations.6

CHAIRPERSON GRIFFIS:  You live in 2205,7

you said.  Is that correct?8

MS. BEGGS:  I live on the 2205 side, yes.9

CHAIRPERSON GRIFFIS:  Okay.  Board10

Members, questions?11

VICE CHAIR MILLER:  I just want to make12

sure I understand you.  Did you talk out in the13

hallway and decide that the Kalorama Council wouldn't14

be addressing those issues that you need to have15

addressed, that affect, you know, your building?  I16

mean, the Chair was asking you questions about if17

there is an overlap and basically you said you didn't18

know what they were going to be addressing.  And I'm19

just trying to sort out, so there wasn't any20

redundancy out there.21

MS. BEGGS:  There is -- yes, I follow you.22

And there may be a little bit of redundancy.  The23

difference in the status of the two parties is, I24

think, that the Neighborhood Council, I think, looks25
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at things from more of a general aspect, whereas we,1

as the immediate neighbors, you know, sort of feel2

like we have, you know, a more specific and more3

immediate impact.  And that's why we feel as though we4

are separate from them, even though to be sure, you5

are right, there is probably some overlap there.6

VICE CHAIR MILLER:  Okay.  And you can7

still coordinate anyway, so that to avoid overlap.8

Okay.  Thank you.9

CHAIRPERSON GRIFFIS:  Good.  Any other10

questions from the Board?  I appreciate everybody's11

time taking that and let me just reiterate the fact12

that we will limit and hopefully eliminate any13

redundancy.  Obviously, the most important thing is14

for us to get the information.  So once we hear it15

once, it sinks in.16

Right now, we're proposed four requests17

for party status, each will take up a unique position18

as we proceed and if they are granted.  I will list19

those that I support and ask for those on the Board20

that have any opposition to express that opinion21

beginning with my support of the request for party22

status by 1835 Phelps Place, the Woodrow Co-op.  Not23

noting any opposition from the Board, I would note24

that we had eight requests, individual requests for25
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party status within that.1

They will all, obviously, be taken into2

that party status.  But what we're looking at is the3

party established in opposition by the Woodrow Co-op.4

I would also support the Sheridan-Kalorama5

Neighborhood Council and their membership and take any6

comments from the Board on that.  Very well.  Not7

noting any, we would also grant party status to the8

Sheridan-Kalorama Neighborhood Council.9

The Sheridan-Kalorama Historical Society10

would also support any comments or objections from11

Board Members on that.  I saw an awful lot of12

redundancy in those issues or not necessarily13

enumerated, but perhaps could have been covered, but14

I think it's very distinctly -- there is a distinction15

between the groups that have requested party status.16

First of all, the Historic Society in those elements17

of the historic nature, design and character, which is18

one of the critical aspects that has been brought up19

and I would look for them for their presentation of20

the case as it relates directly to, of course, Title21

11 of the Zoning Regulations.22

Lastly, the California House Condo, I23

would support.  I believe that the position it takes24

could have been taken under another party.  However,25
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I will certainly be directed by all of you present1

that this is the best way and most efficient way to2

break this up and present the case.  As I say and3

probably too often that the Board cares about getting4

the facts into the record.5

So this seems to move us in that6

direction.  That is the four as proposed.  Let's hear7

any objections to that otherwise?  If there are none,8

then let's proceed having established now the four9

parties in opposition, we also have the ANC.  We have10

five parties that are essentially participants in the11

case.12

I'll go through very quickly again what13

we're going to do.  We're going to now turn it over to14

the applicant.  The applicant is going to make their15

case.16

MS. BEGGS:  Mr. Chairman, could I raise17

the procedural issues that have been put before the18

Board?19

CHAIRPERSON GRIFFIS:  Sure.20

MS. BEGGS:  As a threshold matter?21

CHAIRPERSON GRIFFIS:  Sure.  But let me22

run through this, so everyone has an understanding of23

what they are about to sit through and participate in.24

MS. BEGGS:  Oh.25
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CHAIRPERSON GRIFFIS:  So after the1

applicant presents their case, the legal and also the2

testimony of witnesses.  I will establish how much3

time that they have actually utilized.  Of course,4

cross examination and Board questions don't count5

toward the time that I will count in the presentation6

of their case.  I'm not going to run the clock, but I7

will keep a good note.  And then we will divvy up that8

time accordingly and in equal amount to the parties in9

opposition.10

However, before any of the parties would11

present, we would hear all the Government agencies12

reporting on this.  We would also go to the ANC, of13

which we have already been through that aspect.  Then14

we will go to the parties cases.  Parties will begin15

their case, open it, bring their witnesses and close16

it all at the same time.  I will call you up when you17

are to present.18

After you present your case and close it,19

I will turn to the applicant and they will call any20

rebuttal witnesses that they have and then they will21

do their summations, whether it be testimony or legal22

analysis.  There are no cross unless there is new23

information.  Closing should not have any new24

information.  There's no cross of the closings.25
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With that, I think we can get through with1

the rest of today.  So now, procedural questions?2

MS. BEGGS:  Okay.  As a threshold matter3

and this isn't my motion, it's the applicant's, the4

latest submission was provided to us on the afternoon5

of March 8th, so most of us didn't get it until after6

we got home from work that day.  They asked for7

relief.  That gives us exactly three business days to8

address all the new plans.  We don't think that's9

adequate time and we think that that should be not10

taken up today at all, because it violated the 14 day11

requirement for submissions in front of the Board.12

But more fundamentally, we submit two13

things.  One, we think that the application itself14

needs to be renoticed for failure to note certain15

variances that are needed.  It started off with16

variances that they never needed.  For instance, there17

was never any rear yard requirement under section 40418

required.  However, what it does not include is the19

Chapter 21 variances that we believe they need for20

parking.21

There has been no ruling by the Zoning22

Administrator that a parking waiver is appropriate23

here.  And we believe that the applicant should get24

that in order before coming to this Board.  On top of25
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that, the newly notice changes -- now changes the use1

and the structure bringing into consideration sections2

2003.1 and 2003.3.  Those weren't in the notice and3

for all of those reasons, we think that the whole4

process should start anew.5

If it does not -- oh, and one other6

important point is that the entire application and7

supporting memoranda have been focused on the need for8

an area variance and not a use variance.  We think the9

cases make it clear, particularly the Lincoln Case,10

that the structural alteration that they are11

requesting, as well as the now 2003 changes that they12

are requesting, are clearly use variances, which13

brings into issue an entirely different standard of14

proof, one that has not been briefed to this Board and15

one that our neighborhood has not had a chance to16

consider.17

As I understand it and again I'm not a18

zoning person, but as I understand it, if only area19

variances are being asked for, the standard is simply20

practical and impracticability, whereas they have to21

show undue hardship should they be seeking a use22

variance.  The showing has not been made against that23

much higher standard.24

And finally, even if they don't need to25
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renotice this entire project, we think that a1

continuance is in order here, because this case simply2

is not ready to be submitted.  And I have to say3

sitting through the earlier presentation, the amount4

of information is just staggeringly greater than what5

we have been provided in this case.6

We have not had any engineering reports7

and, indeed, the architect, when asked for them, told8

us that there were none.  So we don't even know9

whether this is a feasible project at all.  Although10

they appear to have hired a structural engineer and a11

mechanical engineer, we don't have any of their12

reports.  And so far as I know, none has been13

submitted here.  Certainly, they weren't here as of14

two weeks ago.15

They are proposing major structural16

alterations to this building.  They want to put in17

footings for now 42 foot columns and the necessary18

joists and beams sufficient to support their19

additional floors.  And I assume they also need major20

roof changes in order to support the stacking of these21

additional floors on top of their building.22

We don't have economic feasibility23

reports.  In fact, the only economic data that we have24

received so far was in the March 8th submission that25
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has a few comparables.  We have not had a chance to1

talk to real estate people to find out whether those2

properties are comparable.  I would have to say I have3

eyeballed it.4

They don't look like they are comparable5

to me, particularly given that the latest proposal is6

for a walk-up and not an elevator building.  The7

closest comparable is the one -- The Envoy which is8

down the street, but, of course, that building is a9

full service building.  It provides parking and it10

does have an elevator.11

As far as I can see, you are totally12

unsubstantiated and as I say, we have not had adequate13

time to go seek our own expert input on that issue.14

We have not had opportunity to see the existing leases15

to know what the economic feasibility of the ongoing16

project is or the ongoing building is, which operates17

now as a commercial structure.18

And finally, we understand that there were19

shade and light studies done, but they weren't -- when20

we asked for those, they said that they weren't going21

to "share them with the ward," and so they weren't22

going to share them with us either.  To us, that's --23

the light issue is one of the very biggest ones that24

is going to be presented.25
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And so, in short, I don't think that1

anybody is really prepared to go forward here and I2

think that we have got a rolling set of proposals that3

we're just wasting everybody's time.  I think at the4

end of the day we're going to have to keep the record5

open for so many things that it doesn't really make6

sense to go forward.7

CHAIRPERSON GRIFFIS:  Thank you, Ms.8

Beggs.  We appreciate that.  That's an awful lot in9

terms of preliminary matters, in terms of proceeding.10

First of all, let me take it on generally speaking.11

It is the responsibility of the applicant to be12

persuasive in the presentation of their case.  I can13

require certain things, but I would not know what to14

require or not require until I hear the case15

presentation.16

So when we take a look at, for instance,17

shade and light studies, it may be a very big issue,18

in fact, laying out to be in my reading of this, that19

it will be a critical issue.  If the applicant doesn't20

want to be persuasive in the information that they21

have, then that's their prerogative.22

But let's start back in the beginning.23

First of all, there's no administrative efficiency in24

renoticing an application that removes relief that is25
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required.  But secondly, if there is additional relief1

required, the Board has set this off for readvertising2

if it's required.  And our requirement really, the3

threshold is is there a reason we should believe that4

the community in the surrounding area wouldn't have an5

idea of what was being proposed, based on the6

difference of relief that was being sought?7

In terms of changing or adding the use or8

rather the area variances, I don't see that there is9

any need for readvertising this.  I'll hear from other10

Board Members on their opinion to do this.11

In terms of establishing the use, whether12

this is a use variance or not or an area variance, I13

think in order for the Board, and let me tell you and14

I'll ask you a quick question, but in order for the15

Board to make a decision on that, of which this Board16

may well make a decision on that or may not, we17

certainly have the jurisdiction to do that, we would18

need to start this case.  I would need to know an19

awful lot of information, additional information.20

I may well have briefings put into the21

record in writing from all the parties and the22

applicant.  So it doesn't serve us to send them out23

just to come back later and hope that it's all24

remedied.25
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Some of the other issues that you have1

brought up, I need to be very clear and will be as we2

go into this.  There are certain things that we will3

have jurisdiction over and certain things we will not.4

And I may be incorrect in initially thinking that we5

don't have jurisdiction and can be brought to the6

understanding that we do, but the elements of, you7

know, structural footings, engineering reports, I'm8

not sure where they directly relate to the relief9

that's being sought.10

Meaning, how does it become a zoning11

issue?  And we can get into those issues.  But again,12

it goes back to the same position that I have is that13

I can't figure out whether it's appropriate or not14

appropriate until I'm into the hearing on the case.15

So in regards to what you said as they are not even16

ready to go forward, it's their decision to go17

forward.  And if they don't have an engineering18

reports, and we find that it actually would have been19

persuasive to have had engineering reports, well, then20

their application will probably fail.  But it's their21

decision to move forward.22

And lastly, well, a couple of other23

things.  You indicated that you thought the Zoning24

Administrator should give a waiver for the parking.25
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I need clarification on what the basis of that comment1

is.2

MS. BEGGS:  We consulted with zoning3

counsel and they told us that the ordinary way that4

things go forward when you are asking for parking5

variances is, in the first instance, you are supposed6

to ask the Zoning Administrator for a waiver and then7

it can come on appeal to this Board, if it's denied8

or, I guess, I suppose it would a way to the Board if9

it's granted.10

But there is no traffic studies here11

either.  If it's not the Zoning Administrator, perhaps12

it's the DDOT.  But, nevertheless, we understood that13

preliminarily there is supposed to be some spade work14

done before bringing an issue like that in front of15

the Board.16

CHAIRPERSON GRIFFIS:  Yes.  I think you're17

going to find it's a state preservation officer.  Ms.18

Brown, a comment on that?19

MS. BROWN:  Yes, sir.  In Tab H of our20

February 28th submission we have certification from21

the Historic Preservation Office that the building22

contributes to the Historic District and we have23

requested relief, a waiver from the parking24

requirements, under section 2100.5 and from the25
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loading requirements under section 2200.5.1

CHAIRPERSON GRIFFIS:  Okay.  And 2100.5,2

which he has just indicated which he would comply3

with, reads as follows:  "No additional parking spaces4

shall be required for a historic landmark or a5

building or structure located in a Historic District,"6

and this is the point of Tab H, "that is certified by7

the state historic preservation officer as8

contributing to the character of that Historic9

District."  Is that correct, Ms. Brown?10

MS. BROWN:  That's correct.11

MS. BEGGS:  That's correct.  That's as far12

as that section goes, but the addition certainly13

wouldn't be certified as a historic building.  In14

fact, it couldn't be.  And, according to Ms. Brown's15

own brief, she says the Zoning Administrator takes the16

position that additions do not qualify under that17

exemption.18

CHAIRPERSON GRIFFIS:  See how exciting19

this hearing is going to be?  Okay.  What else?  Have20

I missed any of your other points that you brought up?21

You brought up also economic feasibility and no time22

for you to gather experts in terms of looking at -- I23

guess it's presenting your case, but perhaps it's24

addressing their case.25
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And, again, I have to say with1

administrative efficiency, we need to present what is2

going to be before us in order for us essentially to3

establish what you might need to brief after the4

hearing is finished and the record may stay open, but5

I also don't understand why you would not have had6

time knowing, first of all, all of your timely7

submissions for party status, all of the elements.8

Oh, I guess that really gets back to the9

very beginning point and that is the untimely10

submission of the revisions of the plans and the11

application and I do want to hear from other Board12

Members, but I hold this position.  It's not always13

easy to get to our hearings with the same thing that14

you had submitted 60, 90 or 100 days ago and, frankly,15

I think we find it much more appropriate and much more16

factual if things evolve as they go through the17

community and the ANC.18

And that is also the importance of what19

our public hearings are.  You know, I won't say that,20

but what you get in presentation in public is very --21

it's more valuable.  It's more substantive, I find,22

than even all the written submissions in.  So, for23

instance, if they came today and presented a new24

drawing or a different variation, I'm not sure we25
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would preclude it from the record, because I'm not1

sure who would be harmed by not having it come in.2

So, again, I would urge you and I think I3

would certainly urge the Board to continue today with4

what we have before us.  But let me hear if there are5

others with differing opinions on those elements.6

VICE CHAIR MILLER:  I don't have differing7

opinions.  I just want to add or add to what the Chair8

has said.  I mean, if they haven't come in with9

certain things that you think they should have to10

prove their case, then that just goes to their having11

a weaker case, number one, so it's not a reason to12

continue.13

And I guess number two is if things come14

up in the hearing that look like you need more time to15

respond to that, that that wouldn't be fair if you16

didn't have more time, then we usually continue to17

keep the record open for additional filings to come in18

to respond and sometimes we have an additional19

hearing.  But, I mean, today isn't the only20

opportunity.21

MS. BEGGS:  May I just respond briefly?22

This started out as a three story plan with a certain23

rear setback.  It then shrunk to a two story plan with24

no rear setback.  It then became a two story plan with25
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some rear setback that was approved by the HPRB.  And1

in their latest submission, it's a two story plan that2

has part of the setback that the HPRB approved.3

I mean, this is a really rolling project4

and I don't -- I guess I would like to ask counsel5

through the Board which plan are we going to be6

considering today?7

CHAIRPERSON GRIFFIS:  They are going to8

tell us and this is where it stops.  I mean, what we9

look at is -- we're different than -- we will take up10

one application and look at that and we're going to11

look at the relief that is required for that base12

application and that will be it.  This Board doesn't13

take the time as I don't believe that we really have14

the ability or want to go in and look at revisions or15

hypotheticals or let's take this in a different16

direction.17

MS. BEGGS:  Neither do we.18

CHAIRPERSON GRIFFIS:  Yes, indeed.  And,19

you know, that's where we are.  I mean, once -- you20

know, really, this is deadline day.  I mean, today is21

the day.  We're now presenting it and it's going to be22

sealed and it's either going to make it or it isn't.23

So I think it's advantageous for everyone involved to24

move ahead.  Let me hear if you have a comment on this25
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postponement.1

MS. BROWN:  Obviously, the applicant is2

prepared and ready to go forward.  I think it's very3

typical for changes to evolve in plans, particularly4

when you have Historic Preservation involved, and that5

is why this project was first presented to, I believe,6

the Sheridan-Kalorama Historical Association back in7

May of last year.8

We have had plenty of community meetings.9

They have been on notice about what the changes are.10

We have informed them of them.  We were all at the11

HPRB meeting together.  So it's typical for the12

evolution of plans to change and I see no reason not13

to go forward.14

And to the extent I can comment on some of15

the other procedural issues, either in my opening or16

if you want me to address them now, particularly with17

respect to parking.  I can do that now or wait.18

CHAIRPERSON GRIFFIS:  No, we're going to19

open the case with that.20

MS. BROWN:  Okay.21

VICE CHAIR MILLER:  Can I just ask you,22

are you finished with HPRB, I mean, or are your plans23

still evolving with HPRB?24

MS. BROWN:  No, at the last -- we can25
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submit the HPRB transcript for the record so you have1

their exact words of what happened, and the HPRB staff2

report I think is in the record.  At the last meeting3

of I believe it was February 23rd, there was4

discussion about whether or not a two story or a three5

story addition was appropriate.6

Many of the board members preferred the7

three story, but they decided to back off once they8

heard community comments saying that despite our9

position that we want nothing, a two story building is10

better than nothing.  And then Mr. Sonderman on the11

board suggested that we create a better courtyard in12

the back and that's what this most current iteration13

is, an attempt to respond to Mr. Sonderman's comments,14

but we do need to go back to the HPRB.15

MS. BEGGS:  I just want to say for the16

record that this is not what Mr. Sonderman17

recommended.  What is being presented today is not.18

The one that we got three business days ago is not19

what the HPRB recommended.  It's a middle approach.20

CHAIRPERSON GRIFFIS:  Good.  What else?21

Anything else at this time?22

MS. BEGGS:  I guess what I would23

specifically like to request, if you're inclined to go24

forward, is to ask that we be given a separate time to25
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put on our proof, because ordinarily I think it's the1

applicant who provides in the first instance things2

like light and shade studies, things like engineering3

reports, things like economic reports.4

We haven't had any of those to shoot at5

and we certainly would like to have our own experts6

come forward.  I mean, ordinarily a defense doesn't7

have to go first.  Generally, that is supposed to be8

the applicant in the first instance, and so we don't9

really have anything.10

CHAIRPERSON GRIFFIS:  Right, but that11

doesn't prescribe the prosecution's case either and I12

didn't even go to law school.  But, as I said before,13

if they want to rest now with what's in the written14

record, then it's your burden to cross that.  If they15

want to present more and they want to present oral16

testimony today, that's their prerogative, too.  I17

can't tell them what they have to put in.18

MS. BEGGS:  No, I understand.  It's just19

that, as I say, it was just last week that we first20

saw the first outlines of any kind of -- any kind of21

economic data.  I mean, we simply have not had time to22

respond to that.23

CHAIRPERSON GRIFFIS:  Okay.  We'll get24

into it today and we'll see what --25
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MS. BROWN:  Mr. Griffis, if I could just1

make a point on that.  They have known all along what2

our arguments are going to be.3

CHAIRPERSON GRIFFIS:  Right.4

MS. BROWN:  And whether we submitted5

something or didn't, they had the opportunity to get6

somebody on board to look at whatever we submitted.7

They have had plenty of time.8

CHAIRPERSON GRIFFIS:  Right, right.  Yes,9

I tend to agree.  I think let's get into the substance10

of it.  You may find it actually is easily understood11

and there is no expert required to do good cross12

examination and presentation, but let's see how we13

progress.14

What else at this time in preliminary15

matters do we need to address?  Is everyone16

comfortable with what we're doing and procedure?  Ms.17

Beggs, any further questions?18

MS. BEGGS:  That's it for preliminary19

matters, Mr. Chairman.20

CHAIRPERSON GRIFFIS:  Okay.  Excellent.21

Thank you very much.  Then I will have you take a seat22

and make yourself comfortable.  We're going to make23

sure that if anyone in the audience can't see these24

boards as they are being done, to reposition yourself.25
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I'm not sure if the monitors will go on or not, but1

perhaps they can in which case you can watch in the2

monitor, too.  But, anyway, feel free if you need to3

get up and move around because you're going to need to4

see these.5

But with that, Ms. Brown, we'll turn it6

over to you to begin the case.7

MS. BROWN:  Thank you.  I'm going to shift8

seats so we have room for our --9

CHAIRPERSON GRIFFIS:  Excellent.10

MS. BROWN:  Well, actually, you've got to11

sit next to me.  Okay.  Good afternoon again, Members12

of the Board.  Just a reminder of who is with me here13

at the table.  To my left is Joseph Ney.  He is the14

son of Pauline Ney and her representative today.  She15

is the applicant in this case.  To my immediate right16

is Steve Sher.  He will be testifying as an expert in17

zoning and land use matters today.18

And then to his right is Jon Hensley, the19

project architect and I would like to qualify him as20

an expert in architecture and additions to historic21

buildings, and also have Mr. Sher qualified as an22

expert witness.  And I believe we have handed in the23

resumes for you to look at to decide on that24

qualification.25
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CHAIRPERSON GRIFFIS:  Are those part of1

the original submissions?2

MS. BROWN:  No, just now we handed them to3

you.4

CHAIRPERSON GRIFFIS:  Oh, just now.  Okay.5

UNIDENTIFIED SPEAKER:  Oh, we're getting6

them?  Thank you.7

CHAIRPERSON GRIFFIS:  Do we need them in8

this?9

MS. BEGGS:  Wait, we only have one.10

CHAIRPERSON GRIFFIS:  Can you find -- had11

some questions.12

MS. BEGGS:  We need Steven Sher's.  We13

don't have that.14

MS. BROWN:  He has been qualified.15

CHAIRPERSON GRIFFIS:  Yes, pass that back16

down.17

MS. BEGGS:  Not by me.18

CHAIRPERSON GRIFFIS:  Architect in19

additions to historic structures.  Quick, start asking20

questions of --21

MS. BEGGS:  I'm sorry.  For clarification,22

Mr. Chairman, could I ask what it is that Mr. Sher,23

who we don't have a resume for, intends to testify as24

to?25
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CHAIRPERSON GRIFFIS:  Of what is he being1

proffered as an expert as?2

MS. BEGGS:  Yes.3

CHAIRPERSON GRIFFIS:  Excellent point.4

Ms. Brown?5

MS. BROWN:  As I stated, he is going to be6

testifying as an expert in zoning and land use7

matters.8

CHAIRPERSON GRIFFIS:  And his background?9

MS. BROWN:  I will let Mr. Sher give his10

qualifications again for the Board.  He was qualified11

as early as this morning as an expert before you.12

CHAIRPERSON GRIFFIS:  Indeed.13

MS. BROWN:  I don't know if that's14

necessary.15

VICE CHAIR MILLER:  Well, I just think16

briefly because the parties here may not be as17

familiar with his background as we are.18

MS. BROWN:  Thank you.  Mr. Sher?19

MR. SHER:  For the record, my name is20

Steven E. Sher, the Director of Zoning and Land Use21

Services with the Law Firm of Holland and Knight.  I22

have 35 years worth of experience in Zoning23

Regulations and land use and planning in the District24

of Columbia.  For 15 years I was an employee of the25
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District of Columbia Government, including eight years1

as the Executive Director of what was then called the2

Zoning Secretariat which is now called the Office of3

Zoning.4

For the last 21 years I have been employed5

by the Law Firm of Wilkes Artis and now the Law Firm6

of Holland and Knight as the Director of, in one case,7

Zoning Services and in the other, the Director of8

Zoning and Land Use Services.  At one point in time I9

probably wrote about half of what's in the Zoning10

Regulations, but since the regulations have been added11

to a lot since I left, it's probably down to about 1012

percent now.13

I have a master's degree in regional14

planning from Cornell University, a bachelor's in15

urban studies from Brooklyn College of the City16

University of New York.  I have been accepted as an17

expert before the Board of Zoning Adjustment, the18

Zoning Commission, the Historic Preservation Review19

Board and the Superior Court of the District of20

Columbia.21

CHAIRPERSON GRIFFIS:  Thank you very much.22

Questions, Board Members?  Questions of the architect?23

VICE CHAIR MILLER:  I just wanted to24

clarify.  Mr. Hensley is being offered as an expert,25
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as an architect for additions to historic structures1

or what?2

MS. BROWN:  He has -- certainly, he is an3

expert in architecture and then, secondly, he has4

specific experience dealing with additions to historic5

properties.6

VICE CHAIR MILLER:  And have you been7

offered as an expert witness in other zoning cases?8

MR. HENSLEY:  No.9

VICE CHAIR MILLER:  Okay.  Do any of the10

opposing parties have any questions for Mr. Hensley?11

MS. BEGGS:  I don't think we require a12

voir dire on the experts.13

VICE CHAIR MILLER:  Okay.14

MS. BEGGS:  Although, I would request --15

I think that not all of the applicant's parties were16

present in the swearing in and just for the record, I17

think it might be useful to have them re-sworn.  I18

know for instance Mr. Ney was not here.  He hasn't19

been sworn and I know he intends to testify.  I'm not20

sure about the other two parties.21

CHAIRPERSON GRIFFIS:  Was everyone sworn22

in or not?  If you haven't been sworn in, why don't23

you stand?  You can give your attention to Ms. Bailey.24

She will swear you in.25
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MS. BAILEY:  Thank you for coming over.1

Raise your right hand.2

(Whereupon, the witnesses were sworn.)3

MS. BAILEY:  Thank you.4

CHAIRPERSON GRIFFIS:  Excellent.  If5

there's no opposition from the Board or other6

additional questions or concerns, I have no difficulty7

in establishing two of the experts in architecture8

additions to historic and also in land use and we can9

move ahead.10

However, first, let me just get11

clarification as I am going to need to be addressing12

all of you.  Who is representing the Woodrow Co-op13

party in opposition?  I don't need -- well, who is it?14

UNIDENTIFIED SPEAKER:  At the moment, Kate15

Beggs.16

CHAIRPERSON GRIFFIS:  Thanks.17

UNIDENTIFIED SPEAKER:  We have tried to18

consolidate in that way.19

CHAIRPERSON GRIFFIS:  Okay.20

COURT REPORTER:  If you're going to talk,21

you have got to enter your appearance.22

CHAIRPERSON GRIFFIS:  I will state it23

though.  Just for clarification, of course, the24

Woodrow Co-op party in opposition will be represented25
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by Ms. Banks.  The California House Condo Association1

or the California House Condo represented by Ms. Banks2

again?3

UNIDENTIFIED SPEAKER:  Beggs.4

MS. BEGGS:  Actually, it's Beggs, Mr.5

Chairman.6

CHAIRPERSON GRIFFIS:  I'm sorry, what?7

MS. BEGGS:  It's Beggs, B-E-G-G-S.8

CHAIRPERSON GRIFFIS:  I'm so sorry.9

MS. BEGGS:  That's all right.10

CHAIRPERSON GRIFFIS:  B-E-G-G-S.  Okay.11

I have been watching too much Mary Poppins with my12

daughter.  Mr. Banks lives on the block, the name.13

Okay.  The Sheridan-Kalorama Council?14

MS. DRISSEL:  Same.15

CHAIRPERSON GRIFFIS:  The same?  Is16

everyone being represented by Ms. Beggs?  The Historic17

Society also?18

MS. FRENCH:  Sure, yes.19

CHAIRPERSON GRIFFIS:  Cheers.20

MS. BEGGS:  I am humbled by the support of21

my neighbors, particularly in light of the fact that22

I have never appeared here before.23

CHAIRPERSON GRIFFIS:  Wait until you're24

halfway through and maybe you'll change your25
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adjectives.  Okay.  Good enough.  I think that's1

excellent.  Let us move ahead then.2

MS. BROWN:  Thank you, Mr. Chair.  As you3

can see from all the submissions to the record and the4

number of parties, people that requested party statie5

-- party statie -- status.  I'll start over, party6

status.  It's a difficult case.  It's difficult for me7

to even talk about it and, yet, at the same time I8

think it's a very simple case.9

It's very simple when you view it in light10

of all the legal standards that need to be applied.11

It was legal for the -- it was simple for the HPRB12

staff when they saw the first rendition of this three13

story addition last summer and all agreed that an14

addition of some size was appropriate on this site.15

HPRB can be very difficult to please, but we were able16

to win their support for something at this site.  They17

concluded that an addition would be compatible with18

the character and the feel of this Historic District.19

They are the experts in this matter and we defer to20

their judgment.21

It's also a simple case from the zoning22

standpoint.  In essence, the only substantive relief23

that we require is a 2.6 percent deviation from the24

lot occupancy provisions on the second floor only of25
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the building.  The remainder of the areas of relief1

are essentially technical in nature, section 2001.3(a)2

which requires additions to nonconforming structures3

to comply with the lot occupancy requirements, and4

section 2002.4 which does not allow structural5

alterations to a building devoted to a nonconforming6

use.7

The lot occupancy is very minor in nature8

and has absolutely no qualitative effect on the9

surrounding buildings.  However, it makes a dramatic10

difference in the layout and configuration of the11

second floor units and the project's overall viability12

as you will hear from our witnesses today.  The13

structural alterations to the building are necessary14

to support construction of a conforming residential15

use and eliminate the nonconforming office/art gallery16

use and continue on a smaller scale the highly desired17

market use.18

These are all positive changes under the19

Zoning Regulations and should be encouraged.  We have20

set out very clearly in our prehearing statement, and21

you will hear again from our witnesses, how we meet22

the test for an area variance.  And, indeed, this is23

an area variance case.  It is not a use variance case.24

And to get directly to that issue, we will25
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refer to the Lincoln decision that the opposition1

raised.  It was a D.C. Court of Appeals decision and2

in that Court decision, it says it defers to the Board3

of Zoning Adjustment on what the right standard is to4

apply and it has a discussion about an area variance5

and use variance, but it never decides what was6

appropriate in that case.7

But what they did do was uphold the8

underlying BZA decision which was denying the variance9

relief and specifically in that decision, and it was10

BZA Case 12849 issued February 28, 1979, it says the11

Board concluded -- it was part of their conclusions of12

law.  "Based on the record, the Board concludes that13

the applicant seeks area variances, the granting of14

which requires a showing of practical difficulty15

stemming from the property itself."16

And in that case it was almost -- the17

circumstances were very identical.  There was an18

office use on the ground floor of the building and19

they happened to have a second story.  They wanted to20

add another residential floor, so three story21

building, the top two of which would be residential,22

the bottom floor which would continue as an office23

use.24

The neighborhood was opposed to the office25
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use in a residential district.  The Board ruled that1

they didn't meet the test for an area variance.  So2

that is almost precisely what we have here today, so3

we are properly before you as an area variance.4

VICE CHAIR MILLER:  Do we have the cite5

for that case in the record or can you give it to us,6

the Lincoln Case?7

MS. BROWN:  The D.C. Court of Appeals8

case?9

VICE CHAIR MILLER:  Yes, the D.C. Court of10

Appeals.11

MS. BROWN:  Yes, I do have that, if you12

can give me a second.  In fact, I can submit a copy13

for the record if you like.  The D.C. --14

UNIDENTIFIED SPEAKER:  Particularly that15

cite.16

MS. BROWN:  Yes, it's 428 82nd 356 D.C.17

1981 and I gave you the underlying BZA case number and18

I'll be happy to submit those to the record.19

VICE CHAIR MILLER:  Thank you.20

MS. BROWN:  Just briefly again to address21

some of the procedural issues, the question of whether22

or not a parking variance is needed.  This question23

has been asked and answered of this Board on several24

occasions and the Board has conclusively ruled that an25
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addition to an existing historic structure is exempt1

from the parking requirements.  And there are several2

cases in which that has been decided and you can go3

back to the transcripts and see the voluminous4

discussion on this matter.5

One was the National Child Research Center6

that has been appealed to the Court of Appeals.  I7

think everything has been stayed, but the -- so we can8

turn to another decision and that was in BZA Order9

17012 for Jemal's Benjo LLC and that is a 2003 case.10

In that record you will see that the Board11

specifically rejected OP's interpretation and the12

views of the Zoning Commission Members sitting on the13

Board for that case, that the waiver applies only to14

the historic building.15

Instead, the Board conclusively ruled that16

it's the existing building and the addition.  So the17

fact that the Zoning Administrator is revisiting this18

or, you know, he is new, he may not understand the19

holdings of this Board, but whatever the Board decides20

controls over whatever zoning interpretation the21

Zoning Administrator would like to give.  So I think22

that's clear that we do not need any additional relief23

from the parking issues.24

I won't go into some of the other25
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procedural issues at this time.  I will let that1

happen through our witnesses and Mr. Sher.  And with2

that I would like to say that we're happy with the3

Office of Planning report.  We support their4

recommendation for approval.  And I will turn now to5

our first witness, Mr. Joseph Ney.6

CHAIRPERSON GRIFFIS:  Excellent.  First7

we're going to have quick Board questions on some of8

the legal issues that you brought up and some of the9

outline stuff.  I do want to address -- actually, I10

sat on both of the cases, I believe, that you have11

cited, but it is my prior experience and the Board's12

position that that is correct, that additions to13

historic buildings would not be required to have14

additional parking spaces.15

That does arise out of 2100.5 and, really,16

if you read the regulations and I think Ms. Brown said17

it correctly, we have a voluminous record on our18

deliberations of this.  But it really breaks down, as19

I see, the authority to require parking spaces is20

Chapter 21 in Title 11 and it breaks down in twofold.21

One, we look at uses.  When something22

changes, it's existing and the use changes, we have a23

certain parameter of which we will require more24

parking.  For instance, 2100.4 talks about when a use25
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of a building or structure is changed to another use1

that requires more parking spaces than what it2

required when it was additionally built, well, then3

you got to provide more parking.4

And then we get 2100.5 which is no5

additional parking spaces shall be required for a6

historic landmark or a building or structure located7

in a Historic District.  That is a stand alone element8

as I read it and read 2100.5.  You go to 2100.6 and9

now, there is a different identity.  There is a10

different characterization and specific element of11

another aspect, and that is when the intensity of use12

of a building or structure existing before May 12,13

1958.14

Well, obviously, we're trying to15

differentiate here for our Zoning Regulation purposes16

and our parking calculation, that with existing17

buildings that are not historic or in Historic18

Districts, but have been around for a long time and we19

deal with them differently.20

That sets aside the historic and then, of21

course, any of those other elements where parking22

spaces shall not be required for additions less than23

additional increases of intensity of use increases.24

So those are just for those buildings that are there25
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this year, last year, whenever they were built, not1

historic.2

So I think I'm not sure why we have run3

back and forth on this, because it seems although4

there are areas that are very unclear in our5

regulations I will give you, I'm not sure why we don't6

find clarity in this chapter.  But others, Ms. Miller,7

did you have questions?8

VICE CHAIR MILLER:  For the variance9

issue.10

CHAIRPERSON GRIFFIS:  Indeed.  Any other11

aspects on the parking?12

VICE CHAIR MILLER:  No.13

CHAIRPERSON GRIFFIS:  Okay.  Let's move14

ahead.15

VICE CHAIR MILLER:  I'm sure the opposing16

parties will have their time to argue that this is a17

use variance, but I'm wondering if you can just18

describe what the issue is, like what's changing and19

why you're characterizing it as an area variance,20

whereas there is this argument that it's a use21

variance just to refresh our memories.22

MS. BROWN:  Yes.  The issue is whether or23

not structural changes to a building devoted to24

nonconforming uses is a use or an area variance.  So25
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we're not asking to change any use by making these1

structural alterations, except that we are adding2

conforming uses which do not require any kind of use3

variance.  They are permitted as of right.4

So we're actually reducing the5

nonconforming uses, but that doesn't require a use6

variance.  That's a pre-deemed favorable outcome.  So7

if you're just making structural alterations to the8

building, you are only affecting the area of the9

building.10

VICE CHAIR MILLER:  Thank you.  Yes, I11

didn't see it in the pleadings and that's why I was12

wondering what the issue was, but I'm sure that the13

opposing parties have a chance to make a different14

argument.  Okay.  Thank you.15

CHAIRPERSON GRIFFIS:  Let's move ahead16

then.17

MR. NEY:  Good afternoon, Members of the18

Board.  My name is Joseph Ney.  My family owns the19

property in discussion at 2160 and 2162 California20

Street.  I am not a developer.  I have a21

communications agency here in the District.  That is22

my full-time occupation, but since the '70s I have had23

a dream of adding a residential addition to this24

property.25
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The meeting we're now in is, by my count,1

the 13th component of the process in which we have met2

with various offices of the Historic Preservation3

Office from the District of Columbia, the ANC, several4

of the neighborhood associations that you have5

mentioned and heard from this morning, as well as6

teleconference discussions with the architect and7

legal counsel team.  And by my count, we're now almost8

10 full months into the process having started meeting9

with those folks at the beginning of May 2005.10

During that lengthy process, we have tried11

to provide for and address some of the concerns that12

we have heard from the community about adding an13

addition to this property.  One of those was the14

rehabilitation and addition to a historic property.15

As Ms. Brown mentioned, we have been to16

the Historic Preservation Review Board.  We have also17

retained historic consultants, two different teams, to18

assess the existing materials and to advise us on a19

design that would maximize compatibility with the20

Historic District, and this design is a result of21

those deliberations.22

We have also identified the existing use23

of the market as a primary neighborhood concern and24

the proposal keeps the existing use of the market.25
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Another neighborhood concern has been parking.  We1

have just addressed that issue, but we have also, I2

would just like to point out, gone to great lengths to3

find creative solutions.4

In the plans that you will see, there is5

a provision for scooter access to the basement6

enabling residents to park their own vehicle inside7

off the street in a secure area.  We feel that's a8

significant benefit.  And we have also had discussions9

with Flex and Zipcar in regards to potentially10

dedicating the loading space in front of the building11

as a shared community resource.12

Finally, we have also indicated that we're13

willing to look at a construction management agreement14

with the neighborhood and the various parties that15

will go over things concerning noise and traffic and16

some of those neighborhood concerns.17

I would like to now turn to the18

spreadsheet which was included in your packages.  It's19

a financial analysis that starts with the title of20

"FAR-Compliant Three Story Addition of Two Residential21

Levels."  On that I will just point out a few relevant22

numbers.  We have identified a potential --23

CHAIRPERSON GRIFFIS:  Does Ms. Beggs have24

that?  Do we have copies distributed?  Do you have25
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extra copies?1

MS. BROWN:  This was submitted with our --2

MS. BEGGS:  If this was part of the March3

8th submission, I would once again propose that it not4

be entered into evidence today for violation of the 145

day notice rule.6

CHAIRPERSON GRIFFIS:  Okay.  Let's bring7

that up.  Board Members, any opposition to accepting8

this into the record at this time?9

VICE CHAIR MILLER:  No, I don't have10

opposition to accepting it.  You know, if it's11

determined that parties need an opportunity to respond12

further, I think we should allow them that13

opportunity, but I think we should go forward.14

CHAIRPERSON GRIFFIS:  Mr. Mann?15

BOARD MEMBER MANN:  I agree with Ms.16

Miller's position.17

CHAIRPERSON GRIFFIS:  Mr. Etherly?18

BOARD MEMBER ETHERLY:  No objection.19

CHAIRPERSON GRIFFIS:  Very well.  Ms.20

Beggs, I think it's important to get this in to see21

what it actually is.  Otherwise, we're going to be22

wasting a couple of months before we see this again.23

So let's put it together.  I think it's also good, I24

think, to hear Mr. Ney's testimony regarding what it25
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is.  He is going to walk us through it.  We're going1

to have questions and, of course, he is going to avail2

himself to cross examination.  Let's move ahead.3

MR. NEY:  Thank you.  It's a simple4

spreadsheet in which we project a pro forma income5

from the revised designs that we have here.  And at6

the top you can observe a breakdown of the revenue-7

generating area as projected for each level of the8

building.9

I should point out in the calculations10

that the number at the bottom of the column called11

revenue-generating area does not include the basement12

space.  The reason for that is that that number, 6309,13

is used as the calculator for the construction costs.14

I'm sorry, I'm looking at the wrong version.  Sorry,15

it's 7933.  Okay.  So that number is used, 7933, as16

the calculator for the construction cost.17

As Ms. Brown mentioned, the Historic18

Preservation Review Board initially looked at a19

different two story addition.  The square footage of20

that addition has been reduced in the new designs and21

what we have done is taken the proportional cost of22

that larger addition and revised the construction cost23

accordingly.24

So on the spreadsheet, to recap, annual25
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income is projected at $231,000.  That is a mix of the1

retail market component rental, as well as the2

residential rentals.  Expenses are assumed at 53

percent for marketing, $20,000 for maintenance and4

then an assortment of fees lumped together as $43,0005

giving us an estimated annual expense load of,6

approximately, $75,000 for the property.7

Netting that from the annual income leaves8

a total income available for debt service, the bottom9

line, at $157,033 and a projected amortization payment10

per year of $148,000, which is the figure right above11

that.  All of that leaves a fairly thin coverage ratio12

at 1.06.  And I will just point out for further13

clarification, the rental projections come from14

conversations I have had with real estate developers15

and owners of buildings in northwest Washington and16

several of those are listed on the assumptions page,17

which should be directly behind that.18

Some of these building projects are older,19

some are newer, but taking a various sample of per20

square foot per month rates, we have got a figure at21

the bottom of 2.88 given that the property is in what22

we feel a superior location.  We feel an estimate of23

$3.20 a month per square foot for the residential24

component is reasonable.  We certainly don't feel25
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comfortable projecting more than that coming in from1

the property.2

Likewise, a similar process has given us3

a residential, excuse me, a retail rental per square4

foot per month figure of $2.70 and a per square foot5

per month figure of 50 cents for the cellar use.6

(Whereupon, at 5:00 p.m. the Public7

Hearing continued into the evening session.)8
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E-V-E-N-I-N-G S-E-S-S-I-O-N1

5:00 p.m.2

VICE CHAIR MILLER:  Mr. Ney?3

MR. NEY:  With that I would like to4

introduce --5

VICE CHAIR MILLER:  I'm sorry, but why do6

we care about this?  What is the point of this, these7

figures?8

MR. NEY:  These numbers are the basis for9

the 2 point, I believe, is it 2.6 percent lot10

occupancy overage that we're asking for.  If you'll11

look at the -- can we show the --12

MS. BROWN:  Maybe if I could -- perhaps I13

could help by asking him some direct questions that14

would clarify this.15

Mr. Ney, for the financial information16

that you have provided for the scheme that is17

presented, you have a debt coverage ratio of 1.06.18

What is the standard based on your knowledge of19

conversations with your lender?20

MR. NEY:  Generally about 1.2 is the21

minimum they like to see.22

MS. BROWN:  And how does that affect your23

ability to construct this project?24

MR. NEY:  It makes it very tight25
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financially.1

MS. BROWN:  If you were to have a smaller2

building, would you be able to financially move3

forward with this project and get the construction4

loan necessary?5

MR. NEY:  I don't believe so.6

CHAIRPERSON GRIFFIS:  So the point being7

and that's usual questions and again to reiterate Ms.8

Miller's question, my understanding of your written9

submission and testimony today is that in order to10

make this project economically viable, you have a11

certain income that you have to hit in that threshold12

and that can only be reached by increasing your lot13

occupancy with your addition that is being proposed?14

MR. NEY:  That's correct.15

CHAIRPERSON GRIFFIS:  Okay.  What's next?16

MS. BROWN:  Thank you.  I will turn to our17

next witness, Jon Hensley, the architect.18

MR. HENSLEY:  Mr. Chairman, Members of the19

Board, I am Jon Hensley with Jon Hensley Architects,20

the architect for the project.  Our office address is21

927 South Walter Reed Drive in Arlington, Virginia.22

I will begin my presentation by first discussing the23

existing building and its context.  Then I will24

describe the proposed two story addition, then the25
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issues regarding nonconformity and the reasons for our1

request for relief.2

Before I begin though, you may want to3

keep in mind the key zoning parameters of our project.4

The height in this district, the allowable height in5

this district, is 50 feet and our building is 42 feet.6

The FAR is 1.8 and we meet the 1.8.  And the lot7

occupancy allowed is 60 percent and only at the second8

floor where at 62.6 percent do we go over that amount.9

Our building is located at the southeast10

corner of California Street and Phelps Place, N.W.11

The site is located one block west of Connecticut12

Avenue and is in the center of the Sheridan-Kalorama13

Neighborhood and its Historic District.  It is located14

in the R-5-B Zoning District.15

The existing structure is one story with16

cellar and was built in 1917.  It is a contributing17

structure in the Historic District.  The building18

measures, approximately, 50 feet along California19

Street and 78 feet along Phelps Place.  The lot size20

is 4,000 feet.  On the ground floor we have two21

entrances, two existing entrances here and here and22

here and here on the renderings, and those are to be23

retained.24

The ground floor is occupied by a grocery25
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market and realtor's office and an occasional art1

gallery use.  These businesses are nonconforming uses2

and are uses that are grandfathered under the existing3

Certificates of Occupancy.  The existing building4

shares its eastern wall with the adjacent three story5

row house.  This row house has a basement level that6

contains an apartment.  This structure has a FAR of7

2.6 and is, approximately, 42 feet high and covers 668

percent of its 2,000 square foot lot.9

Further east and directly adjacent to the10

row house is the Envoy Apartment Building.  It is a11

very large nine story office -- apartment building12

with a FAR of 5.1 and a coverage of 57 percent plus13

the balconies.  The south property line is shared with14

the Woodrow Cooperative at 1835 Phelps Place.  This15

building is five stories with a cellar level.  The16

structure is, approximately, 50 feet tall and has a17

FAR of 3.4.  The building covers 69 percent of its18

4,664 square foot lot.19

The Woodrow is configured such that five20

units directly abut our site, one apartment at each21

level.  Each of these five units has two windows that22

are directly on the north wall and the north wall of23

their building, as you can see on the ground floor24

plan right here, is directly on our south property25
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line.1

Our proposed addition is a 17 foot tall2

building.  Our proposed addition to the existing 173

foot tall building is only two stories tall and will4

add 25 feet to the existing building height making the5

building's exterior walls 42 feet.  The Zoning Code6

allows for 50 feet in this district.7

The lower level of the addition will8

contain two two bedroom apartments.  The eastern9

apartment will have a small terrace along the rear10

yard.  The addition's upper level will contain a11

single two bedroom and den apartment.  This unit is12

relatively large and has a 640 square foot terrace.13

The roof level contains a fire stair enclosure, a14

trash chute extension, a trellis, roof decks and the15

building's mechanical units.16

Neither the mechanical units, the fire17

stair nor the trellis are visible from the sidewalks18

at the opposite side of California Street or Phelps19

Place.  This is illustrated on the site line study20

which is Drawing A9 of the submittal.  The ground21

level will contain a two level apartment on the22

eastern side making for a total of four two bedroom23

apartments in the building.  It has been our goal all24

along to have at least four units in the building.25
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The existing ground level is proposed to1

be reconfigured.  The market area, which is a2

nonconforming use, will be located now in the western3

side of the building and we'll use the existing4

entrance of the current realtor's office.  The5

existing eastern building entrance will become the6

apartment entrance with the majority of the eastern7

side of the ground floor used for the ground floor8

apartment.9

The existing grocery store has a gross10

area currently of 2,880 square feet.  The proposed11

market area is 2,337 square feet, a reduction of 54312

square feet in the nonconforming grocery market use.13

It was our intention to keep as much of the market as14

possible and we have been able to increase the area15

actually occupied by the store on the ground level16

with this design.  This design eliminates entirely the17

nonconforming commercial use of the existing realtor's18

office.19

The proposed cellar is divided into three20

uses which are shown on Drawing A1.  The eastern half21

of the cellar is used mostly by the ground level22

apartment and has space cut out for the management and23

maintenance office.  The western half is divided into24

two parts.  The northern half is used by the market25
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for their use, possibly storage, and the southern half1

or the southern half of the western side of the cellar2

is intended to be shared use for the apartments and3

will be used for storage, utilities, a trash room and4

a bicycle and scooter storage area.5

The rear elevation of our building facing6

the Woodrow Cooperative contains the existing7

structures, existing wall, which is 10.6 feet from the8

property line.  I would like to again point out that9

the north face of the Woodrow is directly on our10

shared property line.  Our proposed addition rests11

directly on top of the existing building wall for a12

length of 15 feet 3 inches beginning at the Phelps13

Street side.  That is illustrated right here.14

This was done so that the addition's15

Phelps Street elevation shown on Drawing A5 could16

relate architecturally to the existing historic17

facade.  It's better shown right here where our18

windows align with the existing window openings of the19

building, the existing building.20

The Zoning Code allows for an addition to21

be built on top of an existing structure and within22

the rear yard setback as long as there is not a23

decrease in the rear yard depth of the existing24

setback.  The zoning required rear yard setback for a25
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proposed building height of 42 feet is 14 feet.  We1

have complied with the rear yard setback requirements.2

At the area where our building sets back3

from the existing structure's back wall, the second4

floor setback is 19 foot 3 inches from the south5

property line, 5 foot 3 inches more than required.6

The setback at the third floor, however, is 39 feet,7

even further from the south property line.  These8

setback areas will be privately landscaped terraces9

for the apartments.  The addition will be finished10

with a light colored true stucco surface.11

We have consulted with Shemro Engineering,12

structural engineers, and with Kadcon Construction, a13

general contractor, regarding the methods of14

construction.  Both are experienced in working with15

historic structures.  Kadcon is responsibility for16

much of the recent renovation work in the commercial17

areas of Georgetown and is very experienced in working18

with similar sized, small sized projects.  By the way,19

there will be no piledriving done in this20

construction.21

What we are proposing is to support the22

building addition on steel support columns that pass23

through the existing structure to rest on new24

foundations at the cellar level.  The new stairwell25
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will be created in the center of the structure to1

connect the different levels.  In effect, our building2

will be a new two story building on long, steel stilts3

that pass through the existing structure.  We will4

continue to explore construction methods that are less5

disruptive during the development of this project.6

As has been previously discussed, there is7

no legal requirement for parking under section 2100.58

of the regulations, because the building contributes9

to the character of the Historic District.10

In response to the neighborhood concerns,11

however, we will be working with the District's12

Department of Transportation to see if we can reduce13

the existing loading dock space along California14

Street in front of the building to create a space for15

a Flexcar vehicle.  Presently, the loading space is 4016

feet long.  We believe it can be shortened to 22 feet17

long to accommodate a delivery truck and a parking18

spot without eliminating any existing on-street19

parking.  Additionally, we have provided parking areas20

in the basement for scooters and bicycles.21

There are several unique conditions at the22

site which constrained what we were able to do.  The23

largest constraint has been the limitations of the24

existing structure.  We are required by the historic25
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preservation constraints to keep the existing facades1

intact.  There are only two storefront entrances on2

California Street to access the apartments and the3

grocery market.4

Also, as I said earlier, the plans need to5

fill out the two street facades in order to correctly6

relate to the building's existing design.  We believe7

it is preferable to have the grocery market on the8

building's corner, further constraining what we were9

able to do with our small 4,000 square foot site.10

Also, we have attempted to design the addition to11

create the widest terraces at the rear yard to limit12

the impact upon the Woodrow Cooperative.13

We are also constrained in our design14

options by a maximum of 50 foot egress distance that15

is allowed for buildings with only one fire exit.  The16

proposed design has a zoning gross floor area of 7,19817

square feet.  I would like to remind our Board that18

our submittal was amended so that we are now pleased19

to present a project design with a compliant floor20

area ratio of 1.8.  This FAR is significantly below21

the FAR of nearby structures.  We are not requesting22

FAR relief.23

One area of relief sought is the lot24

coverage at the second floor addition.  The lot25
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coverage is 60 percent or, in this case, 2,400 square1

feet.  The existing building on the first floor fills2

the 2,848 of the 4,000 square foot site or 71 percent.3

Relief for this condition, however, is not required4

because it is an existing condition.5

The proposed second floor is 2,507 square6

feet or 62.6 percent of the lot area.  This amount is7

107 square feet or 2.6 over the allowable coverage.8

It is this amount that we are requesting relief for.9

The second floor contains two two bedroom apartments.10

We have tried to reduce the size of these units, but11

we have found that it makes the unit substandard to12

the market to reduce the floor area further.13

To reduce the floor area further would14

require eliminating a bedroom from one of the units.15

If the second floor plan is required to meet the lot16

coverage requirements, we believe the addition's17

impact on the Woodrow Cooperative would be greater.18

In our current design, the second floor19

terrace is 34 foot 5 wide by 8 foot 9 inches deep.20

Because of the constraints present with this site, if21

we were required to eliminate 107 square feet of the22

plan, the rooms would need to shift counterclockwise23

one window bay around.  This would create terraces 2524

foot 2 inches wide and 17 foot 10 inches deep.  While25
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the terrace would be larger in overall area, the1

second floor wall facing the Woodrow would actually2

increase in length.3

This design would place more of our4

building closer to the Woodrow's north wall.  The5

strict application of the lot occupancy requirements6

will create practical difficulties with the building7

layout and is not economically feasible, as addressed8

earlier by Mr. Ney.  The proposed third floor is 1,8439

square feet and it has a lot coverage of only 4610

percent.  The lot coverage relief requested is only at11

the second floor.12

As a part of the project we will be13

restoring the existing building's facades.  The stucco14

that was added in the early '80s will be removed and15

the original stucco will be either restored or16

replaced depending on the underlying condition.17

Additionally, the windows and building18

entrances will be restored to their original19

condition.  The exterior walls will be constructed of20

real stucco in a light color.  The new windows will be21

high quality wood windows with either cast stone or22

formed metal surrounds.  The existing building trim23

currently is made of formed metal.24

We have appeared before the Historic25



268

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

Preservation Review Board twice and received approval1

for the building addition both times.  All the board2

members have voted in favor of an addition to the3

building and, in fact, several of them are in favor of4

the larger three story addition.  The board is5

perfectly fine with the design we have proposed and we6

will continue to work with them and the Office of7

Historic Preservation staff to ensure that the design8

is developed in accordance with the established9

guidelines.10

As you can see, we are proposing a11

structure of high quality and one with unusual design12

constraints, fairly small as construction projects go13

and one that will require significant restoration14

costs.  For these reasons, we expect the overall15

construction costs will be fairly high.  Kadcon has16

estimated the larger two story addition at $1.8517

million and we believe that the smaller addition,18

slightly smaller addition, will come in around $1.719

million.  But, as you know, construction costs are20

increasing quite a bit lately, so even this is a21

moving target.22

Yet, the high cost of restoration can only23

be spread over a limited number of apartment units.24

The units must be a certain size and mix to generate25
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the necessary rental income to bear these costs.1

Thus, the small 107 square foot variance from lot2

occupancy will have a large impact on the viability of3

the project.4

I would like to conclude my remarks by5

addressing an issue that has been raised repeatedly by6

the community members.  The area in front of the7

building on California Street has been described as an8

important neighborhood gathering place.  The letters9

imply that this gathering spot will somehow be10

destroyed or damaged by the construction of our11

project.  That simply is not true.12

The project will be replacing the existing13

broken pavement.  We will be rebuilding the planting14

beds and we will provide an improved grocery market.15

Our project will not detract from the use of this area16

as a neighborhood gathering spot.  In fact, it will17

enhance this feature.18

This concludes my presentation.  I would19

be happy to answer any questions you may have.20

CHAIRPERSON GRIFFIS:  Thank you.21

MS. BROWN:  Our last witness is Mr. Sher.22

MR. SHER:  Mr. Chairman and Members of the23

Board, I want to set very quickly what the context of24

this application is about.  It's about reducing the25
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size and extent of the existing nonconforming1

commercial uses in the building and adding two stories2

to the building for a total of four apartment units.3

In order to accomplish that, we need three4

variances.  We need a variance to allow an addition to5

an existing building which exceeds lot occupancy.  We6

need a variance for lot occupancy itself for the7

second floor of the addition, and we need a variance8

because we're making structural alterations to a9

building housing a nonconforming use.  Those are the10

three areas of relief that we're before the Board on.11

The Board is familiar with the standards12

for the granting of a variance.  We must be presented13

an exceptional or extraordinary situation or condition14

in the building, in the property, which results in a15

practical difficulty upon the owner and there must be16

no substantial detriment to the public good and no17

impairment of the intent, purpose and integrity of the18

Zone Plan.19

Let me go back and go through those more20

slowly.  Exceptional situation or condition.  We have21

an existing nonconforming structure that already22

occupies 71 percent of the lot.  In an R-5-B District23

the normal maximum lot occupancy is 60 percent.  Any24

addition to this building would require a variance.25
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Whether that addition was 1 square foot or 1,0001

square feet, any addition requires a variance.  So the2

existing condition is exceptional and extraordinary.3

These are contributing buildings in a4

Historic District, as you have heard from the5

architect.  There are design constraints upon what you6

can do with this building and part of those7

constraints involve bringing the addition to the8

street line on both the California Street side and the9

Phelps Street side.  So that forms the volume upon10

which an addition could be made to these buildings,11

this building.12

The small size of the lot and the13

constraints placed on the interior design create14

additional situations for the building, in particular15

the requirement to place only one stair.  There is16

only one means of egress from the building under the17

Building Code, which can be done with a three story18

building and as few a number of units as there are in19

this building, provided that the travel distances are20

met.  That means the stair has got to be in the21

middle.  And so when you do that, it constrains how22

you locate your apartment units on those floors.23

And the last thing that is exceptional24

about this building is the existing nonconforming25



272

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

uses.  If these buildings were -- if this building1

were not devoted to nonconforming uses, obviously we2

wouldn't need a variance from that section of the3

regulations.4

Practical difficulty.  To provide the5

limited amount of additional residential use, remember6

we're talking about four apartment units here, any7

addition would require a variance.  As the architect8

has described, strict compliance with the requirement9

on the second floor would -- it sounds like it's a10

little deal.  It's only 107 square feet over what11

would be required to meet the minimum, excuse me, the12

maximum lot occupancy on the second floor.13

It sounds like a small amount, but when14

you start looking at the rooms that are located along15

that south side of the building, reducing the size of16

those rooms, you either have to totally redesign the17

building, which creates problems for access to the18

fire stair, or you wind up with rooms and sizes of19

rooms that don't make any sense.20

If you look at the plans, you can see21

there are bathrooms and other things that would be22

impacted.  If you start sliding that whole addition23

further to the north, you just wind up with rooms that24

don't fit on that floor.25
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With regard to the detriment to the public1

good and the impairment of the purpose and integrity2

of the Zone Plan, we are eliminating one nonconforming3

use, we're reducing in extent another.  The4

construction is within the height and FAR limits for5

the R-5-B.  We are allowed to build over the rear or6

south wall of the existing building by section 404.47

of the Zoning Regulations and no rear yard variance or8

any consideration is required there.9

The lot occupancy variance is minimal.10

It's only -- it's less than 63 percent, as opposed to11

the 60 percent on the second floor only.  The12

structural alterations that we are doing are designed13

to reduce the nonconforming uses and to accommodate a14

conforming use, the four residential apartments.15

The light and air issues for the adjoining16

property are not part of the case before the Board.17

This is a lot occupancy variance.  If we were able to18

set the wall of the building back from either Phelps19

Place or California Street by that 107 feet, because20

we weren't required to keep the front walls of the21

building on the line where they are, we could build22

that addition and meet the lot occupancy requirements.23

There is nothing that says we have to set24

the building any further back from the south wall of25
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the building than where it is right now.  It is well-1

established law in the District of Columbia and in2

general with respect to zoning that one derives light3

and air from his or her or its own property.  You are4

not entitled to derive light, air, ventilation, view,5

etcetera, from your neighbor's property.  That is6

their property and they are entitled and required to7

derive their own light, air and ventilation from that8

property.9

You are required to derive light, air and10

ventilation from your own property.  And so the fact11

that someone is able to build something on adjoining12

property, which changes an existing condition and13

clearly it does, does not become an issue that the14

Board, I think, is properly charged with addressing in15

these applications for variances.16

Let me quickly remind the Board again of17

the relief that we don't need.  We don't need a FAR18

variance because we have reduced the FAR down to 1.8.19

We don't need a rear yard variance because section20

404.4 allows us to build over the existing occupancy21

of the rear yard as long as we don't expand it.22

We don't need a variance from the parking23

requirements, in part, because of the discussion that24

Ms. Brown had with you before about an addition to a25
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contributing building in a Historic District, but I1

would like to give you an alternative theory about why2

we don't need a parking variance.3

This building is a pre-1958 building.  It4

is 100 percent now devoted to nonconforming commercial5

uses.  The parking requirement for those nonconforming6

commercial uses would be nine spaces if the building7

were built new today.  There is no requirement for8

commercial uses, for retail and service and office9

uses in an R-5-B District.10

So you go to that section of the11

regulations which talks about all other uses in all12

other districts.  That requirement is one space for13

every 600 square feet of gross floor area and cellar14

floor area.  We have 5,696 square feet.  That is nine15

spaces.16

After we're done with this building, we17

will have 2,337 square feet of grocery.  That would18

require four spaces.  We will have four apartment19

units.  That would require two spaces.  So at the end20

of the day, we're only going to be required to have 621

spaces, which is fewer than the nine spaces required22

for the present use.23

Since we are not increasing the intensity24

of use of the building as it relates to parking, we25
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are not required to provide any parking because this1

is a pre-1958 building.  I think that is in addition2

to the argument Ms. Brown gave you before about not3

being required by virtue of section 2100.5.4

And, lastly, we are not required to seek5

a special exception to change the nonconforming uses.6

We are reducing the total extent of nonconforming7

uses.  The grocery store use is being reduced from8

2,880 square feet on two levels to 2,337 square feet9

on two levels.10

The office use and the gallery use are11

going to be eliminated in the building.  The grocery12

store use is being relocated within the building, but13

we're not changing the nonconforming use.  So there14

would be, in my opinion, no requirement to get a15

special exception under section 2300 of the16

regulations.17

For all those reasons, I believe the18

application is appropriately before the Board and I19

think it meets the standards of the regulations for20

the granting of the variances that we seek.21

CHAIRPERSON GRIFFIS:  Excellent.  Thank22

you very much.  Ms. Brown?23

MS. BROWN:  That concludes our direct24

presentation.  We obviously will have rebuttal and25
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conclusions later.1

I do want to just remind the Board that2

the standard for the burden of proof is lessened for3

the degree of relief you're requesting, so that if4

you're asking for, you know, 80 percent lot occupancy5

in a 60 percent restriction, the burden is much6

higher.  But under the Gilmartin Case, it says that7

when you have just more of a de minimis request for8

relief, your burden of proof is lessened.  So I just9

want to have the Board keep that in mind.  Thank you.10

CHAIRPERSON GRIFFIS:  Thank you very much.11

Questions from the Board?12

VICE CHAIR MILLER:  I think this is for13

Mr. Ney, but I don't know if Ms. Brown or Mr. Sher may14

end up jumping in.  This building has been operating15

with businesses for a long period of time.  Is that16

correct?17

MR. NEY:  As far as I know it has operated18

continuously since construction in 1917, yes.19

VICE CHAIR MILLER:  19 what?20

MR. NEY:  17.21

VICE CHAIR MILLER:  17?  Has something22

changed that has affected the viability of the23

property, the economic viability?24

MR. NEY:  No, ma'am.25
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MS. BROWN:  And, Ms. Miller, I will jump1

in here.2

VICE CHAIR MILLER:  Okay.3

MS. BROWN:  The test for whether or not a4

project is economically viable doesn't go to the5

existing uses, whether or not the existing leases are6

generating enough income.  It's the economic viability7

of the project as proposed and whether or not it8

will --9

VICE CHAIR MILLER:  I'm sorry, it's the10

economic viability of what?11

MS. BROWN:  Of the project itself, the12

addition, and not whether or not that you're deriving13

an economic profit from the existing conditions.  That14

would be a use variance test.  That would be economic15

hardship or some sort of hardship, undue hardship on16

the property.17

That is not what we're arguing here.18

We're at the lesser threshold of practical19

difficulties and in order to do the addition, Mr. Ney20

needs a certain mix of units.  He needs two two21

bedrooms on the second floor.22

VICE CHAIR MILLER:  I understand.  I know.23

I just want to get to this basic point and I'm24

wondering if you think that the Court in the Palmer25
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Case really meant use variance when it said area1

variance.  There is a quote in there, in the Palmer2

Case, that says "But it is certain that a variance3

cannot be granted where property conforming to the4

regulations will produce a reasonable income, but if5

put to another use will yield a greater return."6

I'm sorry, I got to go back to the7

statement before it.  The statement before says "The8

nature and extent of the burden which will warrant an9

area variance is best left to the facts and10

circumstances of each particular case, but it is11

certain that a variance cannot be granted where12

property conforming to the regulations will produce a13

reasonable income, but if put to another use will14

yield a greater return."15

So it's your interpretation that the Court16

meant only use variances?17

MS. BROWN:  I think that they said -- they18

left it up to the discretion of the Board to decide19

whether or not the applicant is making the -- meeting20

the burden of proof about the economic viability of21

the project and that it certainly is a consideration22

of the Board, and I think we fully briefed that in our23

prehearing statement, but that it was the later case24

of Gilmartin, I believe, that really set it out in25
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what the standard is.1

VICE CHAIR MILLER:  I don't have any other2

questions right now.3

CHAIRPERSON GRIFFIS:  Any other questions4

from the Board?  Anything else?  Very well.  Ms.5

Beggs, cross?6

MS. BEGGS:  Thank you, Mr. Chairman.  Let7

me start with Mr. Ney.8

Mr. Ney, where do you presently live?9

MR. NEY:  I live at 1700 17th Street in10

the District.11

MS. BEGGS:  Have you ever lived in the12

Sheridan-Kalorama neighborhood?13

MR. NEY:  No.14

MS. BEGGS:  Do you continue to plan to15

live in one of these apartments that you're planning16

to construct?17

CHAIRPERSON GRIFFIS:  Relevancy to these18

residential questions of him?19

MS. BEGGS:  I want -- I'll link this up20

with the economic viability test.21

CHAIRPERSON GRIFFIS:  Where he lives, an22

economic viability of an addition?23

MS. BEGGS:  Well, we're going to get to24

that on congestion.25
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CHAIRPERSON GRIFFIS:  Okay.  Let's get1

there fast.2

MS. BEGGS:  Okay.3

CHAIRPERSON GRIFFIS:  Just ask it all at4

once.  Hit him hard.  What's the question?5

MS. BEGGS:  Do you currently intend to6

live in these apartments?7

MR. NEY:  Some day, yes.8

MS. BEGGS:  Where are you going to park?9

MR. NEY:  I would like to buy a scooter10

and park in the scooter garage.11

MS. BEGGS:  But you currently have a car,12

correct?13

MR. NEY:  That is correct.14

MS. BEGGS:  And you have a parking space15

in your apartment, right?16

CHAIRPERSON GRIFFIS:  All right.  I have17

to ask you again how it goes to the relief that they18

are requesting for this proposed project.  How would19

that be relevant to his proposed use or his parking?20

MS. BEGGS:  Mr. Chairman, I don't think21

that they put in all of the variances that they need.22

As I submitted earlier, they are now proposing a23

changing use within a structure which brings into play24

section 2003.1 and 2003.3.  And 2003.3 says the25
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proposed use shall not create any deleterious external1

effects including, but not limited to, noise, traffic,2

parking and loading considerations, illumination,3

vibration, odor and design and siting effects.4

They didn't address that section, but it5

clearly is now an issue because they are now planning6

to put an apartment on the first floor of the unit, of7

the building.8

CHAIRPERSON GRIFFIS:  What section did you9

quote?10

MS. BEGGS:  2003.1 and 2003.3.11

CHAIRPERSON GRIFFIS:  So you're saying --12

MS. BEGGS:  These were not -- we were not13

given notice of those, but they are clearly --14

CHAIRPERSON GRIFFIS:  Chapter 23 doesn't15

allow the conversion to allowable use?16

MS. BEGGS:  It does subject to these17

conditions and one of the conditions is set forth in18

2003.3.19

CHAIRPERSON GRIFFIS:  And that has to do20

with where he lives?21

MS. BEGGS:  No, it has to do with when he22

is going to come up here and bring his car and his23

scooter.24

CHAIRPERSON GRIFFIS:  Chapter 23 goes to25
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private garages and carports.1

MS. BEGGS:  I'm sorry, 2003.1.2

CHAIRPERSON GRIFFIS:  Oh.3

MS. BEGGS:  It says an allowed --4

CHAIRPERSON GRIFFIS:  2003, I see, is5

additions to nonconforming structures.6

MS. BEGGS:  A nonconforming use may be7

changed to a use that is permitted as a matter-of-8

right.  The nonconforming use is now the little store9

that they intend to convert to a conforming use, i.e.,10

an apartment on the first floor of the building which11

is currently operated as a store.  It's the12

nonconforming use changing to a conforming use.  That13

brings into subject -- that brings into consideration14

the conditions set forth in this section, which are15

then set forth between 2003.2 to 2003.7.16

CHAIRPERSON GRIFFIS:  Okay.  We'll let you17

take that up in your case presentation, but let's get18

back to the cross examination because now you have19

lost me.20

MS. BEGGS:  Okay.  What are the existing21

rents that you receive from the building?  Let's start22

with when the store --23

MS. BROWN:  And I would object on the24

relevancy.25
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MS. BEGGS:  The applicant has brought1

economic feasibility into issue and we believe that2

we're entitled to explore what the economic3

feasibility is if we're talking about the economic4

feasibility of the project as a whole.  They have5

submitted this piece of paper with all sorts of6

economic numbers.7

CHAIRPERSON GRIFFIS:  I know, I know.8

MS. BEGGS:  I think that we're entitled to9

ask these questions.10

CHAIRPERSON GRIFFIS:  We're going to take11

a deep breath here and, first of all, there's an12

objection to the question.  So now, I need to figure13

out on the objection what the relevancy of the14

question is.  So you need to help me understand a15

little bit more of the depth of where you're going16

with this.  What you will do or rather what you hope17

we will do with the answer to your question.18

And your question goes to currently the19

existing tenants, what is the rent that they are20

paying, these retail tenants?21

MS. BEGGS:  Correct.22

CHAIRPERSON GRIFFIS:  And that's going to23

help us understand what?24

MS. BEGGS:  The issue of economic25
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feasibility, both of the structure as it exists today1

and what's going to happen if this project is allowed2

to go forward.3

CHAIRPERSON GRIFFIS:  Okay.  So you're4

going to try to establish that there is some sort of5

comparison or comparable link between what its6

generating an income now and what it is proposed to7

generate?8

MS. BEGGS:  Correct.9

CHAIRPERSON GRIFFIS:  What's your current10

square footage lease rate?11

MR. NEY:  The square footage lease rate12

differs for each of the two tenants.  Approximate13

figures for the market use would be $1.90 per square14

foot per month and the same figure for the office use15

would be 70 cents a month.16

CHAIRPERSON GRIFFIS:  You said market.17

MR. NEY:  Yes, sir.  Sorry, grocery store.18

MS. BEGGS:  Which is --19

CHAIRPERSON GRIFFIS:  Oh, okay.  Good.20

MS. BEGGS:  Which is Brian Logan and which21

is the store?22

MR. NEY:  The store is located at 2160 and23

Brian Logan is located at 2162.24

MS. BEGGS:  No, that wasn't what I meant.25
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Which one gets 70 cents per square foot and which one1

gets $1.90 per square foot?2

MR. NEY:  The 70 cents is for the Brian3

Logan Real Estate office at 2162 California Street.4

MS. BEGGS:  Okay.  And what do you get5

from the art gallery?6

MR. NEY:  There is no art gallery.7

MS. BEGGS:  Is there an art gallery by the8

way?9

MR. NEY:  One of the stipulations of the10

Certificate of Occupancy and Mr. Logan's lease is that11

he from time to time used the property as an art12

gallery as a benefit for the community.  It is my13

understanding that he does so.14

MS. BEGGS:  Oh.  And what are the rents15

that you anticipate from the store?16

CHAIRPERSON GRIFFIS:  That's in here now,17

right?18

MS. BEGGS:  Is that --19

MR. NEY:  It is, sir.20

CHAIRPERSON GRIFFIS:  The market.21

MS. BEGGS:  Okay.  22

CHAIRPERSON GRIFFIS:  And you wanted23

square footage for that?  Is that what you are asking?24

MS. BEGGS:  Yes, just for comparables.25
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MR. NEY:  The projected per month rental1

rate for the retail component is $2.70 per square foot2

and the projected rental rate for the residential3

component is $3.20 per square foot.4

MS. BEGGS:  And what's your total square5

footage for the store?  Does that include both6

basement and the first floor?7

CHAIRPERSON GRIFFIS:  The first floor8

retail market is 1,369 feet generating revenue.  Now,9

you had mentioned that it was four units.  Oh, that10

was the other one.  Okay.  Is that correct?11

MR. NEY:  I'm sorry.  What was the12

question?13

CHAIRPERSON GRIFFIS:  The total revenue14

generating square footage in the retail market first15

floor is 1,369?16

MR. NEY:  That's correct here.  Is it17

changed on the revised?18

CHAIRPERSON GRIFFIS:  I'm just looking at19

your sheet that you submitted in.20

MR. NEY:  That is correct on this form,21

yes.  I'm not sure in the revision process if we had22

expanded the amount of square footage for the market.23

MR. HENSLEY:  The current ground floor24

market use is 1,408 on the west side of the building,25
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an additional 183 on the eastern side of the building.1

CHAIRPERSON GRIFFIS:  What?  What's the2

total retail market revenue generating square footage?3

MR. HENSLEY:  Well, there is an additional4

basement level of 808 square feet, but that drives a5

different income.6

CHAIRPERSON GRIFFIS:  I don't care about7

basement.  What's the first story total square8

footage?9

MR. HENSLEY:  1,408 plus 183.10

CHAIRPERSON GRIFFIS:  1,408 plus 183?11

MR. HENSLEY:  183.12

CHAIRPERSON GRIFFIS:  What's the 183?13

Okay.  183.  Why is it storage cellar is 2,000 square14

feet here, but you are telling me it's 800 feet?15

MR. HENSLEY:  808.  We -- the area16

dedicated currently to the market use at the cellar17

level is 808 gross square feet.18

CHAIRPERSON GRIFFIS:  Okay.  So we've got19

1,591 square feet on the first level for the retail20

market, that's square footage that's renovating --21

generating rather, that's leasable?  That's a lot of22

generating revenue.  Okay.  23

MS. BEGGS:  Now, what are the --24

CHAIRPERSON GRIFFIS:  808 square feet on25
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the cellar level.1

MS. BEGGS:  Okay.  Now, what are the2

rents?  You just said that you charge a different3

amount for the basement space that the store uses?4

MR. NEY:  No, there's one rental payment5

for the entire property.6

MS. BEGGS:  The store uses the basement7

for storage and for dry cleaning, correct?8

MR. NEY:  The average cost for the entire9

use of the market is $3 -- excuse me, $1.90, that10

includes both levels.11

MS. BEGGS:  Okay.  Now, what's the total12

square footage that we're going to spread that over?13

We've got -- I've got this at 1,408 on the first14

floor, right?15

CHAIRPERSON GRIFFIS:  No.  Now, 1,408 is16

generating $2.70.  Is that right, Mr. Ney?17

MR. NEY:  I'm sorry, I'm not sure I18

understand the question.19

CHAIRPERSON GRIFFIS:  It's getting late.20

We're running a couple of square footages here.  The21

first question is existing, what do you have?  And you22

said it's $1.90 for the market and you said it's all23

in.  They got cellar.  They got first floor.  All in.24

MR. NEY:  That's correct, sir.25
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CHAIRPERSON GRIFFIS:  At $1.90.  Now, you1

are proposing on the first story retail market, your2

leasable square footage on that floor is 1,408 square3

feet plus 183 on the cellar level.  And you are4

saying, if I understand you correctly, that your5

leasable retail space on the first floor is $2.70.6

The only figure we are left over now is if there is a7

different cellar leasable rate.8

MR. SHER:  Mr. Chairman, just the 183 is9

also on the first floor.  So the total --10

CHAIRPERSON GRIFFIS:  I'm sorry.11

MR. SHER:  -- on the first floor is 1,591.12

CHAIRPERSON GRIFFIS:  I knew that.13

MR. SHER:  And the correct number on the14

basement is 746.15

CHAIRPERSON GRIFFIS:  Okay.  16

MR. SHER:  For a total of 2,337.17

CHAIRPERSON GRIFFIS:  Forgive me.  1,59118

is $2.70.  Is that correct, proposed retail leasable?19

MR. NEY:  That's correct.20

CHAIRPERSON GRIFFIS:  Okay.  21

MS. BEGGS:  Can I make this a little22

simpler?  How much do you get a month from the store?23

How much do you get a month from Brian Logan?24

MS. BROWN:  You know, I'm going to object25
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again on relevancy.  We really are delving into too1

much of the existing numbers and what we really should2

be focusing on is the projected income.3

CHAIRPERSON GRIFFIS:  Right.  I tend to4

agree.  I mean, right now, the testimony --5

MS. BEGGS:  That's the way she reads it.6

Excuse me, Mr. Chairman, but that's the way she reads7

the case.  That's not the way I read it.  I think a8

lot of the cases do talk about the existing viability.9

I have read through a lot of these cases now and it10

appears to me that almost always the paradigm is an11

abandoned corner store.  The developer comes in, picks12

it up and says look, you know, it was not viable as a13

store to begin with.  I've got to develop this and put14

some apartments or something else on top of it.  And15

that's the usual standard scenario, at least in the16

cases I have read.17

This case is very distinguishable in that18

regard and this has been a store that has been a19

commercial operation continuously since 1917.20

CHAIRPERSON GRIFFIS:  I know.  But you21

asked a question and they have answered it.  And your22

point was you're going to show this economic viability23

or difference and we have the testimony now that we24

have got an existing that's at a $1.90 and proposed is25
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$2.70.  I mean, I think you have the information you1

need to make your case.2

MS. BEGGS:  Okay.  Why do you think you3

will get $2.70 as opposed to a $1.90 when you have a4

different store?5

MR. NEY:  $2.70 works out to a range of6

about $30 a year and in talks with developers and7

other retail operations, that seemed a suitable8

target.  Going higher than that seems over exuberant.9

CHAIRPERSON GRIFFIS:  Okay.  So it's based10

on the fact of your conversations with people that11

market retail spaces?12

MR. NEY:  That's correct.13

MS. BEGGS:  And who were those14

conversations with?15

MR. NEY:  I talked with the developer of16

The Post properties building on Massachusetts Avenue,17

as well as the developers of several office and retail18

complexes in the White House area and northern19

Virginia as well.  The particular company that I have20

consulted is called Dupont Fabrose.21

MS. BEGGS:  Why is it that you can't come22

in at $2.70 today if that's what the developers are23

telling you you could get?24

CHAIRPERSON GRIFFIS:  Well, I think we're25
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getting too far into this.  If that's what he is1

projecting, then you can poke holes in it with your2

case presentation, but I think he has answered the3

question of how he derived that number.  Let's move4

on.  Additional questions?5

MS. BEGGS:  Yes, let me go.  With respect6

to the scooters, how are they going to -- what is7

their form of ingress and egress from your new8

building?9

MR. NEY:  Can I have Mr. Hensley address10

that?11

MR. HENSLEY:  There will be a ramp going12

from the rear yard down to the cellar level.13

Currently, there are two existing areaways right now.14

One of those will be converted from a stairway to a15

ramp.  As a part of this also, the existing rear yard16

is elevated 2 feet above the existing sidewalk, public17

sidewalk.  In our plans, we propose to lower the grade18

of the existing rear yard, effectively a small alley,19

down to the public sidewalk level, therefore,20

shortening the distance required to go down to the21

cellar level.22

MS. BEGGS:  Do you have a picture of the23

cellar level, Mr. Hensley?24

MR. NEY:  The plan.25
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MR. HENSLEY:  We don't have pictures.  We1

have plans.2

MS. BEGGS:  I mean, drawings?3

MR. HENSLEY:  Yes, we do have plans.4

MS. BEGGS:  Could we just see that on5

there, on your --6

MS. BROWN:  Since we do have an updated7

plan for when the -- for the cellar level that shows8

the scooter parking area.  We have it here to submit9

to the Board.  It was described in the testimony.  We10

just have it on a board, but we have it here to11

present.12

CHAIRPERSON GRIFFIS:  So it's not in the13

package that was already submitted?14

MS. BROWN:  That is correct.  It was just15

available today.16

CHAIRPERSON GRIFFIS:  All right.  Let's17

get it into the record.18

MS. BROWN:  Will there be any --19

MR. HENSLEY:  To clarify one point, we --20

the submitted plans do show scooter parking and the21

revised plans elaborate that further.22

MS. BEGGS:  Do you have any plans to23

prevent any of your tenants from having cars or24

requiring the use of scooters instead?25
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MR. NEY:  No.1

MS. BEGGS:  And do you have any plans to2

require the tenants to use Flexcars or Zipcars?3

MS. BROWN:  I don't believe there is any4

direct testimony from Mr. Ney on that issue.5

MS. BEGGS:  I have it in my notes --6

CHAIRPERSON GRIFFIS:  On the requirement?7

MS. BEGGS:  -- from his direct testimony8

about Flexcars and Zipcars, that he was going to have9

them park out front.10

MR. NEY:  No, I don't have plans to that11

effect.12

MS. BEGGS:  Okay.  Have you done any noise13

or traffic studies?14

MR. NEY:  No.15

MS. BEGGS:  And is the entirety of your16

financial analysis what's set forth at pages, well,17

they don't have page numbers, the last two pages of18

your March 8th submission?19

MR. NEY:  I do have some additional20

studies that aren't submitted for the record.21

MS. BEGGS:  I'm sorry?  You are going to22

submit them?23

MR. NEY:  No.24

MS. BEGGS:  Okay.  Have you had any25
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engineering reports talking about the feasibility and1

the construction efforts that are going to be needed2

for this proposal?3

MR. NEY:  I'll let Mr. Hensley address4

that.5

MR. HENSLEY:  As we described earlier, we6

had conversations with general contractors who are7

very familiar with doing this exact type same project.8

We also have Shemro Engineering, which has done also9

similar types of projects.  We have had conversations10

with them about how to do this.  This isn't an11

elaborate type of addition.12

MS. BEGGS:  You have in your submission a13

term I'm not conversant with.  How do you calculate14

this coverage ratio?15

CHAIRPERSON GRIFFIS:  The lot occupancy?16

MS. BEGGS:  No, the coverage ratio that's17

set forth in his little sheet I'm showing.18

CHAIRPERSON GRIFFIS:  Oh.19

MS. BEGGS:  Economics.20

MR. NEY:  That figure is derived from21

comparing the income available for that service with22

the projected payment.23

MS. BEGGS:  Yes, is there a formula?24

MR. NEY:  What the ratio, one over the25
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other.1

MS. BEGGS:  Yes, what to what?  Debt ratio2

you get by dividing, right?3

MR. NEY:  That's correct.4

MS. BEGGS:  What do you divide by what?5

I can't do the math from this.6

MR. NEY:  The amount of income that's7

available.8

MS. BEGGS:  So is that the $231?9

MR. NEY:  It's the numerator.10

MS. BEGGS:  Okay.  11

MR. NEY:  And to the amount of the debt12

payments plus principal would be the denominator.13

MS. BEGGS:  So on this sheet, what am I14

dividing by what to get to your 1.06?15

MR. NEY:  I believe you are dividing16

157,033 by 148,022.17

MS. BEGGS:  I'm sorry.  I don't see18

158,022 any place.19

MR. NEY:  I may have misspoken.  148,022.20

MS. BEGGS:  Oh, 14, okay.  Okay.  I'm with21

you.  And then referring to the following page of22

that, can you tell me who you talked to to get these23

numbers?24

MR. NEY:  I'm sorry, which numbers?25
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MS. BEGGS:  The -- you've got these rents1

high and low and averages.2

MR. NEY:  I consulted the online apartment3

listings.4

MS. BEGGS:  And you do not propose an5

elevator in your building.  Is that correct?6

MR. NEY:  I believe there was initially an7

elevator in the larger proposed inset.8

MS. BEGGS:  We're talking about currently.9

MR. NEY:  Currently, no.10

MS. BEGGS:  And do you know how many of11

these buildings don't have elevators?12

MR. NEY:  No.13

MS. BEGGS:  Do you know whether there is14

a difference between what rentals you can command in15

a non-elevator building as opposed to one that has an16

elevator?17

MR. NEY:  I'm sorry, can you repeat that18

question?19

MS. BEGGS:  Yes.  Do you know whether20

there is a difference between what kind of rents you21

can command in a building that has an elevator versus22

one that does not?23

MR. NEY:  Yes.24

MS. BEGGS:  What's the difference?25
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MR. NEY:  I think there is a difference.1

I'm not sure there is a unilateral difference.2

VICE CHAIR MILLER:  Ms. Beggs, could you3

help the Board understand where you are going with4

this line of questioning?5

MS. BEGGS:  Well, what we will argue, Ms.6

Miller, is that at the end of the day, a lot of us7

have very serious doubts as to whether this project is8

viable at all.  This store is in very bad disrepair.9

It has not been kept up and what a lot of us have a10

very real fear is that this is a fanciful project11

that's not economically viable, will spend an awful12

lot of time putting up new construction and then just13

find out that it's a building that really can't make14

economic sense.15

CHAIRPERSON GRIFFIS:  How do you think16

he's going to build it if it's not economically17

viable?18

MS. BEGGS:  How could I tell?  I mean, the19

numbers that he is collecting from online without even20

knowing what these buildings have.21

CHAIRPERSON GRIFFIS:  I'm not sure how22

that --23

MS. BEGGS:  We've got numbers that he has24

got from developers in very different streets in terms25
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of making up what rents he is going to be to get.  He1

is projecting a rent that is vastly exceeding what he2

is currently getting from the shopkeeper.3

CHAIRPERSON GRIFFIS:  I just don't4

understand.  You're saying once he builds this entire5

thing, no one is going to occupy it or he is going to6

have a loss of money?7

MS. BEGGS:  Correct.8

CHAIRPERSON GRIFFIS:  I'm not sure how he9

builds then.  Unless you are -- well, maybe he's not10

financing it, which would be -- still doesn't go to11

the base issue of what we're here for.  I'm not sure12

we would deny wholly a zoning relief case and13

specifically this one because there would be a non-14

economically viable end product.15

MS. BEGGS:  Well, would the Board be16

agreeable to making, you know, major structural17

alterations having very large light, air, ventilation,18

traffic?19

CHAIRPERSON GRIFFIS:  Well, let's get to20

those then.  Let's get the numbers.21

MS. BEGGS:  Parking effects.22

CHAIRPERSON GRIFFIS:  Let's get to those23

issues.  You haven't talked about those.  We're24

quibbling about how you find the debt coverage ratio,25
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rather than, I think, the more zoning substantive1

issues.  So let's move ahead.2

MS. BEGGS:  Okay.  3

CHAIRPERSON GRIFFIS:  Next cross question.4

MS. BEGGS:  Okay.  You are not planning to5

provide any parking, correct?6

CHAIRPERSON GRIFFIS:  That's stated.  It's7

in the record.  Next question.8

MS. BEGGS:  I think I'm finished with Mr.9

Ney, but I think others have some questions for him.10

In your proceeding, do we do it one witness at a time11

or do you want us to run through all of the witnesses12

seriatim?13

CHAIRPERSON GRIFFIS:  Is someone else14

going to have questions different to Mr. Ney?15

MS. BEGGS:  Do you have questions for Mr.16

Ney?17

UNIDENTIFIED SPEAKER:  It would have to be18

turned on to go up the ramp.  I have a generator and19

I have a whole separate box, it would make so much20

noise.21

MS. BEGGS:  Just returning to the issue of22

noise, Mr. Ney, have you made any provision for the23

abatement of noise that's going to be occasioned by24

the scooters coming in and out of that alley, the 10.525
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foot alley between two buildings?1

MR. NEY:  No.2

MS. BEGGS:  Okay.  3

MS. STARR:  All right.  I'm Helen Starr.4

I live at 1835 Phelps Place.  Excuse me for butting5

in, but my question is this.  When you take a scooter6

out of this storage area, does it need to be on?7

MR. NEY:  Possibly, possibly not.8

CHAIRPERSON GRIFFIS:  Actually, let's get9

to the scooter issue.  There's an awful lot in and I10

think you should all hopefully fully appreciate that11

we have read everything in this record and we're going12

to get to that again.  So these are illuminating13

questions that come in.  But help me understand how14

the scooter issue rises to the level of the specific15

zoning relief that we are looking at here.16

And I understand that perhaps if they17

didn't do this addition, they wouldn't have to park18

scooters, right?  But in my mind, also, they could19

just do away with scooter parking and it doesn't20

change the relief that they are required.  So I need21

a little assistance in understanding how we can get22

directly into a lot of testimony and cross on this.23

MS. STARR:  One of the components in the24

statute, one of the criteria is whether there would be25
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additional noise.  And the scooters would make1

considerable noise in that little 10 foot pedestrian2

alley between the Woodrow and the project.3

CHAIRPERSON GRIFFIS:  I'm not --4

MS. STARR:  Elimination of the scooter5

storage would be fine, I'm certain, with the Woodrow.6

CHAIRPERSON GRIFFIS:  Yes, clearly.  But7

what statute?  When you say statute, what -- I mean,8

I understand that the regs --9

MS. STARR:  The purpose and intent10

provisions at the beginning of the regulations.11

CHAIRPERSON GRIFFIS:  Okay.  So Chapter12

100 or 101 of that section outlines the general13

parameters of what the Zoning Regulations should do.14

Is that correct?15

MS. STARR:  Yes.16

CHAIRPERSON GRIFFIS:  Which talks about,17

you know, insuring the morals of the city and such of18

that nature.  Okay.  I understand that.19

VICE CHAIR MILLER:  Aren't you also20

referring to 2003.3, which references noise under21

changing uses within structures?  Am I not22

understanding you?23

MS. STARR:  2003.3 would be precisely.24

VICE CHAIR MILLER:  Okay.  Okay.25
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MS. STARR:  And then there's also the1

general intent.2

MS. BEGGS:  I don't have that.3

MS. STARR:  What do you have?4

CHAIRPERSON GRIFFIS:  Okay.  We'll take it5

at that.6

MS. BEGGS:  Mr. Chairman, did you intend7

to adjourn at 6:00?8

CHAIRPERSON GRIFFIS:  5:30.9

MS. BEGGS:  Oh.10

CHAIRPERSON GRIFFIS:  Yes.  What we're11

going to do is we're going to get through the cross on12

this and then we will conclude for the evening and13

we're going to have to set a new date for this, in14

which case at that point we will pick up the15

Government Agency and the rest of the case.  But I16

would like to finish the cross, so that we have that17

all taken care of.18

MS. BEGGS:  Understood.  I just have a19

personal request.  I thought that I would be out of20

here by now and I actually am kind of backed up.21

Could I have -- could we have like a five minute22

recess, so I can make a call to change my plans?  I23

think that we can conclude rather quickly, it's just24

that I'm --25
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CHAIRPERSON GRIFFIS:  Are there other1

questions that are coming for cross by other people?2

MS. FRENCH:  I have a question for the3

architect.4

COURT REPORTER:  Just take the microphone.5

MS. BEGGS:  Okay.  I will just excuse6

myself and let other people take over.7

CHAIRPERSON GRIFFIS:  Great.  Thank you.8

The next director on the different topics.9

MS. FRENCH:  I'm sorry.  I have -- it's10

on.  I have questions for the architect.11

COURT REPORTER:  Give your appearance,12

please.13

MS. FRENCH:  Kindy French.  I'm sorry.  I14

have a question in the submission of -- the last15

submission, sorry, the amended submission of March16

8th.  It says on Item 2, second floor, in this17

document it says that you're actually 64 percent over18

the lot, as opposed to your statement said that you19

were 62 percent in your new drawings.20

MR. HENSLEY:  Your accurate number is 62.721

percent.22

MS. FRENCH:  So it is an amendment to the23

amendment.  This is just a change.24

MR. HENSLEY:  62.7 is the correct amount.25
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MS. FRENCH:  Okay.  So there's 107 square1

feet on the second floor?2

MR. HENSLEY:  Above the 2,400 that would3

be the extension of the 60 percent lot coverage.4

MS. FRENCH:  Okay.  And in that you said5

that it was impossible to do it and it actually wasn't6

properly feasible because it would actually impose7

more on the Woodrow, and I didn't understand why8

eliminating the -- that takes it away from the Woodrow9

would impose more on the Woodrow.10

So I was a little confused.  I mean, I11

understand that you might have to redraw something for12

the apartments to make them work well, but I didn't13

understand why it would impose more on the Woodrow.14

MR. HENSLEY:  The existing building has15

quite a few constraints that we have to work within16

and market rate apartments also have certain17

constraints of room sizes and configuration that we18

have to deal with.  If we're required to remove 10719

square feet, the most logical way to do that and the20

only way to do that is to eliminate a bedroom from the21

eastern unit.22

In doing that, everything -- we have drawn23

this up, but the best way that that makes sense is to24

have the rooms sort of turned somewhat25
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counterclockwise.  By doing that, the bathroom and the1

closets that abut the Phelps Street side right here2

then get shifted over to the east and the bedroom, the3

master bedroom, moves up.4

MS. FRENCH:  I'm just suggesting that5

you --6

CHAIRPERSON GRIFFIS:  Right, but this is7

cross.  Ask him questions.8

MS. STARR:  You have to ask him questions.9

MS. FRENCH:  Sorry.  Can you not feasibly10

build a one bedroom apartment?11

MR. HENSLEY:  That substantially affects12

the economics of the project.13

MS. FRENCH:  Okay.  The other question I14

have I think actually is for Carolyn Brown.15

UNIDENTIFIED SPEAKER:  You can't.16

MS. FRENCH:  I can't?17

UNIDENTIFIED SPEAKER:  No, I don't think18

so.19

MS. FRENCH:  Is that okay?  Can I?20

CHAIRPERSON GRIFFIS:  To us?21

MS. FRENCH:  No?22

MS. STARR:  You have to wait.23

UNIDENTIFIED SPEAKER:  No, I just don't24

think you can ask the attorney questions.25
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CHAIRPERSON GRIFFIS:  You want to cross1

the attorney?2

MS. FRENCH:  Pardon?3

CHAIRPERSON GRIFFIS:  Who do you want to4

cross?5

MS. FRENCH:  I have a question.  Okay.6

Then I will ask a question of Mr. --7

UNIDENTIFIED SPEAKER:  Ask Mr. Sher.8

MS. FRENCH:  Okay, Mr. Sher.  I don't9

quite understand about the nonconforming.  I'm not10

going to be able to --11

CHAIRPERSON GRIFFIS:  That's all right.12

I'll understand.13

MS. FRENCH:  -- state any 100.5 or14

3000.7s.15

CHAIRPERSON GRIFFIS:  That's fine.16

MS. FRENCH:  Okay?17

CHAIRPERSON GRIFFIS:  We'll fill in the18

blanks.19

MS. FRENCH:  These are two separate20

buildings now that you are, I know, in the future21

going to subdivide to create one building.  But,22

meanwhile, your nonconforming use is on the east side23

of the building.  You're changing that use to put it24

into a different building and I don't understand.  You25
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said that you are not changing the nonconforming use,1

and to me you are changing the nonconforming use.2

CHAIRPERSON GRIFFIS:  Okay.  Could you --3

MS. FRENCH:  Because you're making the --4

CHAIRPERSON GRIFFIS:  Quick, concise5

question and we'll get the answer for you.  So what's6

your question?  Are you changing a nonconforming use?7

Is that it?8

MS. FRENCH:  I guess so.9

CHAIRPERSON GRIFFIS:  Well, you tell me.10

I mean, I'll help you.11

MS. FRENCH:  Yes.12

CHAIRPERSON GRIFFIS:  Okay.13

MS. FRENCH:  Yes.14

CHAIRPERSON GRIFFIS:  Mr. Sher?  This15

application, is this proposing to change a16

nonconforming use?17

MR. SHER:  In my opinion it does not and18

I stated that earlier.19

CHAIRPERSON GRIFFIS:  Does it remove a20

nonconforming use?21

MR. SHER:  It takes away one nonconforming22

use, the office use that is presently in 2162.  It23

reconfigures the grocery store to reduce it from 2,88024

square feet on two levels to 2,337 square feet on two25
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levels.  By definition under the regulations, this is1

actually one building.2

CHAIRPERSON GRIFFIS:  Okay.3

MR. SHER:  It has two addresses.  It has4

two lot numbers.  By definition, it is one building.5

CHAIRPERSON GRIFFIS:  Okay.6

MR. SHER:  In the R --7

CHAIRPERSON GRIFFIS:  By the zoning8

definition, it's one building.9

MR. SHER:  Under the Zoning Regulations.10

CHAIRPERSON GRIFFIS:  Okay.  11

MS. FRENCH:  I don't understand that.12

CHAIRPERSON GRIFFIS:  Okay.  We'll get13

clarification of that later.14

MS. FRENCH:  Can I ask him?15

CHAIRPERSON GRIFFIS:  Well --16

MS. FRENCH:  Does it not have two zoning17

numbers?18

CHAIRPERSON GRIFFIS:  Okay.19

MS. FRENCH:  Does it not have two zoning20

bills?  Does it not have two different occupants?21

CHAIRPERSON GRIFFIS:  Not zoning, no.  It22

has addresses, but according to the --23

MS. FRENCH:  Real estate taxes, I'm sorry.24

CHAIRPERSON GRIFFIS:  That's right.  Mr.25
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Sher, how would you -- how do you classify this?1

MR. SHER:  I don't know whether it gets2

two separate tax bills or not.3

CHAIRPERSON GRIFFIS:  Why is this a single4

building under the Zoning Regulations?5

MR. SHER:  Section 3202.3, "Any6

combination of commercial occupancies separated in7

their entirety or erected or maintained in a single8

ownership shall be considered as one structure."  It's9

like a row of stores in a shopping center.  It is10

deemed by the regulations to be a single structure,11

single building.12

MS. FRENCH:  If that's the case, it's the13

case.14

CHAIRPERSON GRIFFIS:  Anything else?15

MS. FRENCH:  Yes.16

CHAIRPERSON GRIFFIS:  What happens when17

residential is put on top of this, is it still a18

single structure?19

MR. SHER:  It's going to be combined into20

one record lot by the time this is all done.21

CHAIRPERSON GRIFFIS:  Okay.22

MR. SHER:  Because, otherwise, you would23

have other issues, Building Code and so forth.24

CHAIRPERSON GRIFFIS:  Okay.25
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MR. SHER:  But by -- and that section does1

actually apply only to commercial occupancies.2

CHAIRPERSON GRIFFIS:  Right.3

MR. MATZ:  For the record, my name is4

Harry Matz.  I live at the Woodrow.  My questions will5

begin with Mr. Hensley and may end with him.6

Mr. Hensley, have you ever visited our7

building, the Woodrow?8

MR. HENSLEY:  I have not gone inside.9

MR. MATZ:  Do you recall me inviting you10

to do so and see the light from our building?11

MR. HENSLEY:  I won't -- I don't remember,12

but I don't disagree with that you did.13

MR. MATZ:  You don't recall that at the14

first ANC meeting where you presented this project --15

CHAIRPERSON GRIFFIS:  Okay.  He answered16

the question.17

MR. MATZ:  Okay.  Thank you.18

CHAIRPERSON GRIFFIS:  Let's move on.19

MR. MATZ:  Do you know how many -- you20

represented just now that there are only five21

apartments that look across that are affected.  Do you22

know that that number is wrong?23

MR. HENSLEY:  What my statement was very24

careful to say, that there are five apartments that25



313

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

directly abut the southern property line.  I do know1

that each floor of your building has three apartments.2

MR. MATZ:  Each floor of the building has3

three apartments.  Do you realize that 10 apartments4

actually are contiguous to the property line that you5

-- that we share with you?6

MR. HENSLEY:  I was not aware of that.7

MR. MATZ:  I'm sorry to hear that, because8

that doubles the number of units.9

CHAIRPERSON GRIFFIS:  Okay.  Well, just10

keep to questions.11

MR. MATZ:  Yes.12

MR. HENSLEY:  Can you be specific, to our13

property line, our shared property line?14

MR. MATZ:  Yes, our shared property line.15

Did you also say, I wasn't paying close enough16

attention, that one -- that each of our units just had17

one window on your property line?18

MR. HENSLEY:  There are two windows on the19

property line on the north wall of the building.  I20

have photographs of that if you would like to see it.21

MR. MATZ:  How is it, Mr. Hensley, that I22

who live in my apartment know that I have three?23

CHAIRPERSON GRIFFIS:  Do you really want24

him to answer that?  Sit, sit.  Gentlemen, sit down.25
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MR. MATZ:  Okay.  Sorry.1

CHAIRPERSON GRIFFIS:  Quick questions,2

quick answers.3

MR. MATZ:  They are quick.4

CHAIRPERSON GRIFFIS:  Let's get to it.5

Let's not lose the fact that this is actually for our6

information.7

MR. MATZ:  I know.  I understand that.8

CHAIRPERSON GRIFFIS:  Let's go.9

MR. MATZ:  Mr. Hensley, may I -- we will10

simply demonstrate that you are incorrect and it's how11

many?12

UNIDENTIFIED SPEAKER:  Four.13

MR. MATZ:  Okay.  Do you understand that14

the rear units, the ones to the east, actually have15

four windows abutting your property, your client's16

property, sorry?  Okay.  Next question.17

MR. HENSLEY:  I think it might be best for18

the Board to see photographs of the house or the19

apartment building if that would be more -- that might20

be more clarifying --21

CHAIRPERSON GRIFFIS:  We'll get to it.22

MR. HENSLEY:  -- than the two of us23

arguing over how many windows there are.24

CHAIRPERSON GRIFFIS:  We're not going to25
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argue.  We'll have questions and answers.1

MR. MATZ:  Will you accept my2

representation or no?3

CHAIRPERSON GRIFFIS:  No, he doesn't.  He4

is answering your questions.5

MR. MATZ:  Mr. Hensley, do you realize6

that this building doesn't actually -- our building7

does not actually face north, but northwest or, most8

charitably to you, north/northwest?9

MR. HENSLEY:  I am aware that Phelps Place10

is 18 degrees west of north.11

MR. MATZ:  And you have represented in12

other hearings that this does not afford us any air,13

any meaningful or useable light.  Isn't that so?14

MS. BROWN:  We're only concerned with what15

he said today.16

CHAIRPERSON GRIFFIS:  That's true.17

MR. MATZ:  Then do you -- Mr. Hensley, do18

you now recant your representations at other meetings?19

CHAIRPERSON GRIFFIS:  Let's stick to this20

record.  I don't have the record of what he said in21

the past.22

MR. MATZ:  Okay.  Mr. Hensley, may I show23

you a photograph?24

CHAIRPERSON GRIFFIS:  What is it?25
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MR. MATZ:  Oh, I'm sorry.1

CHAIRPERSON GRIFFIS:  No, no, no, here.2

It's going to go down here if you're going to --3

MS. DRISSEL:  It's in the record already.4

CHAIRPERSON GRIFFIS:  What is it then?5

MR. MATZ:  Do you know the exhibit number?6

MS. DRISSEL:  No.7

MR. MATZ:  Mr. Chairman?8

CHAIRPERSON GRIFFIS:  Oh, you can't hand9

me anything.  It's going in the record down here or10

just show it on the table.11

MS. DRISSEL:  It's in the record.  Oh,12

gosh.  Here's more.13

MR. MATZ:  Folks, is it in the record and,14

if so, where?15

MS. DRISSEL:  It's in the record.16

MR. MATZ:  Okay.  Submitted with who's?17

MS. DRISSEL:  How would we know where?18

MR. MATZ:  Okay.19

MS. DRISSEL:  I brought it in.20

MR. MATZ:  Okay.  Marie Drissel submitted21

it for the record, Mr. Chairman.22

CHAIRPERSON GRIFFIS:  Okay.23

MR. MATZ:  Does that photograph not show24

light directly onto the -- oh, I'm sorry.  Thanks.25
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Don't these show some light from our partial western1

exposure, Mr. Hensley?2

MR. HENSLEY:  Yes.3

MR. MATZ:  And, again, I'm mixing things4

together, but you have represented that you'll use5

reflective materials and light sensitive materials,6

etcetera.  Is it your -- do you maintain today that7

our air and light will actually be improved by this8

project as you have before?9

MS. BROWN:  He didn't testify to that this10

morning, this afternoon, this evening.11

MR. MATZ:  He has testified to that before12

other bodies.13

CHAIRPERSON GRIFFIS:  Right.14

MR. MATZ:  Including the ANC and the HPRB,15

so I think I --16

CHAIRPERSON GRIFFIS:  Indeed.17

MR. MATZ:  -- ought to have leeway to18

explore it, Mr. Chairman.19

CHAIRPERSON GRIFFIS:  I disagree.  It's in20

the record actually in the submissions.  It's pretty21

clear and very strong.  You're not gaining any ground22

in our understanding by asking him to state it or23

restate it.24

MR. MATZ:  Okay.25
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CHAIRPERSON GRIFFIS:  I think there is no1

less than four submissions in writing that talk about2

how it was stated, whether that's factual or not, but3

it was stated that, you know, the material, masonry,4

will actually increase light and, you know, let us5

understand that and see if it's persuasive or not.6

MR. MATZ:  Okay, Mr. Chairman.  I will7

move on.  You understand that The Envoy already blocks8

some of our windows to the east, correct?9

CHAIRPERSON GRIFFIS:  Which is The Envoy?10

MR. MATZ:  The big white, big beige11

building.12

CHAIRPERSON GRIFFIS:  Okay.  So the13

existing structure adjacent.14

MR. MATZ:  Yes.15

CHAIRPERSON GRIFFIS:  Okay.  You're asking16

the architect if he's aware of --17

MR. MATZ:  Yes.18

CHAIRPERSON GRIFFIS:  -- whether that19

blocks light and air?20

MR. MATZ:  It's a question, it's a21

question.  And, really, my question is have you done22

any kind of analysis as to what will happen when23

multiple residences use that alleyway for trash24

placement and removal since that is the only place to25
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do it?1

CHAIRPERSON GRIFFIS:  The Envoy is going2

through that?3

MR. MATZ:  No, the new residences here,4

Mr. Chairman.5

CHAIRPERSON GRIFFIS:  Oh, I was lost on6

The Envoy.  Okay.  So the question is trash removal on7

the, what, the areaway they are calling the rear yard?8

MR. MATZ:  Yes.9

CHAIRPERSON GRIFFIS:  The impact on the10

adjacent?11

MR. MATZ:  Yes.12

CHAIRPERSON GRIFFIS:  Okay.13

MR. MATZ:  The impact on odor and14

ventilation as a result.  And, now, I will bring it15

back to the fact that The Envoy actually creates a16

dead end, so now we have dead air as far as I can17

tell.  I'm not an expert in this and I'm just asking18

the expert about that.19

CHAIRPERSON GRIFFIS:  Okay.  Do you have20

any information on that?21

MR. HENSLEY:  Could you repeat your22

question?23

CHAIRPERSON GRIFFIS:  He is concerned24

about what's the condition that is created in this now25
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closed off area with the Envoy, with the adjacent1

structure, and if you put two levels on top of this2

you're creating a deeper, let's call it, rear yard or3

court, whatever it is, an enclosed area.  And what4

we're talking -- what he's concerned about is the5

noise and odor from the trash.6

So, first, let's talk specifically.  How7

is the trash programmed here?  I see a trash chute8

that's going down close to the scooter parking and a9

ramp out.  How does that come in, how does it go out?10

MR. HENSLEY:  There will be a trash room.11

The trash chute will drop down into carts that can12

carry the trash out to the street.13

CHAIRPERSON GRIFFIS:  So who carries the14

carts out?15

MR. HENSLEY:  The trash service company.16

CHAIRPERSON GRIFFIS:  Okay.  So they pull17

up on the street, someone runs in?18

MR. HENSLEY:  Yes.19

CHAIRPERSON GRIFFIS:  Grabs the cart,20

rolls it out, brings it to the truck?21

MR. HENSLEY:  Yes.22

CHAIRPERSON GRIFFIS:  Rolls it back in?23

MR. HENSLEY:  Yes.24

CHAIRPERSON GRIFFIS:  This trash chute, is25
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this enclosed in the building?1

MR. HENSLEY:  Yes, it is.2

CHAIRPERSON GRIFFIS:  Okay.  Next3

question.  Good questions, by the way.4

MR. MATZ:  Thank you.  I'm trying.5

CHAIRPERSON GRIFFIS:  Where are you going?6

MR. MATZ:  It's an unfamiliar forum to me.7

The --8

CHAIRPERSON GRIFFIS:  Sit.  I will help9

you out.10

MR. MATZ:  Okay.11

CHAIRPERSON GRIFFIS:  Just tell me what12

you need and we'll get you there fast.13

MR. MATZ:  What I'm trying to do is --14

CHAIRPERSON GRIFFIS:  But I can't have you15

move.16

MR. MATZ:  I'm sorry.17

CHAIRPERSON GRIFFIS:  That's all right.18

MR. MATZ:  I'm used to moving around.19

CHAIRPERSON GRIFFIS:  Okay.20

MR. MATZ:  This building that you're21

proposing to build, Mr. Hensley, is 42 feet tall.  Is22

that -- that's right.  I mean, that's in the record.23

How far up is that going to hit, let me24

get selfish here, the fifth floor apartment windows?25
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CHAIRPERSON GRIFFIS:  On the adjacent?1

MR. MATZ:  On the adjacent property.2

CHAIRPERSON GRIFFIS:  Wood -- your3

building?4

MR. MATZ:  Yes, the Woodrow.5

CHAIRPERSON GRIFFIS:  Woodrow, forgive me.6

Yes, let's go to the elevations.7

MR. MATZ:  Look at A5 if I may direct8

everybody's attention.9

CHAIRPERSON GRIFFIS:  Okay.  But you asked10

him the question, right?11

MR. MATZ:  Yes.12

CHAIRPERSON GRIFFIS:  Okay.  Good.13

MR. HENSLEY:  A4 clearly answers the14

question that he has asked.15

CHAIRPERSON GRIFFIS:  Excellent.  Let's go16

to A4.  But this is showing me The Envoy on the front17

elevation, is that correct, on the left side in the18

back?19

MR. HENSLEY:  That is correct.20

CHAIRPERSON GRIFFIS:  Okay.21

MR. HENSLEY:  That is correct.22

CHAIRPERSON GRIFFIS:  So in the back this23

is representative of -- this is a true elevation even24

of the adjacent structures?25



323

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MR. HENSLEY:  That's correct.1

CHAIRPERSON GRIFFIS:  Okay.2

MR. MATZ:  Mr. Hensley, can I direct you3

to your A8 and your plans.  It really shows that --4

well, there it shows it going about halfway up the5

fifth floor windows.  A5 has it, I don't know, a third6

to half the way up.  That drawing makes it look like7

it doesn't -- it just is even with our, what's it8

called, core stream, core stringer at the fourth9

floor.10

Which is the actual effect and impact on11

the air, light and view of our fifth floor residence?12

CHAIRPERSON GRIFFIS:  You're saying that13

there's differences in the graphics showing the14

elevations?15

MR. MATZ:  Yes, Mr. Chairman.16

UNIDENTIFIED SPEAKER:  Yes.17

MR. MATZ:  Have a look at A4.18

CHAIRPERSON GRIFFIS:  Between A8?19

MR. MATZ:  A5, A8 and the pretty picture20

which to us is not so pretty in terms of actual impact21

on our air and light.  I really want to know.  It's a22

question --23

CHAIRPERSON GRIFFIS:  Okay.24

MR. MATZ:  -- that I really want to know25
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the answer to.1

CHAIRPERSON GRIFFIS:  I'm going to have2

you slow down a little bit, because again I'm going to3

emphasize if I don't understand where you're going,4

then you're not going anywhere.5

MR. MATZ:  I'm sensitive to the time, Mr.6

Chairman.  Thank you.  I'll slow down.  A4.7

CHAIRPERSON GRIFFIS:  Don't worry about8

that.  Let's get substance.  Slow down a little bit.9

What pretty picture are you talking about?10

MR. MATZ:  The poster board is the pretty11

picture.12

CHAIRPERSON GRIFFIS:  Okay.13

MR. MATZ:  It looks to me --14

CHAIRPERSON GRIFFIS:  Well, let's just be15

clear on that.  First of all, I think the Board is16

well-aware of what we're looking at here.  This is a17

perspective.  So we're not gaining.  We're gaining18

some information out of it, but we're not getting hard19

information.20

MR. MATZ:  Yes.21

CHAIRPERSON GRIFFIS:  Because I can't22

scale off that and I'm not taking representations off23

of it.  I don't think Ms. Miller or Mr. Mann is doing24

it either.25
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However, the elevations, which is why I1

asked him whether they were true elevations, these are2

scaled.  They are not scaled before us probably3

because they have been reduced, so we can't scale off4

these, but these are scaled and this is a5

representative scale of the adjacent structure.  Is6

that correct?7

MR. HENSLEY:  That's accurate.8

CHAIRPERSON GRIFFIS:  Okay.9

MR. HENSLEY:  And there is no disagreement10

between drawings A4 and A5.  There is a very easy way11

to see this.  You simply take the top edge of your12

sheet A4, draw it across the top of our building and13

you will see that it intersects the window of the14

adjacent building, approximately, one-third of the way15

up this window.16

MR. MATZ:  With all due respect, Mr.17

Hensley, it doesn't look that way from A8.  Is A8 not18

right?  I want to know what I'm fighting here.  It's19

really an informational question.  I'm not trying to20

score points, Mr. Chairman.21

CHAIRPERSON GRIFFIS:  I understand that,22

but I don't see it either.23

MR. MATZ:  It looks -- well, it's probably24

because I live there and I really care how far this is25
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going to come up, but it looks to me from A8 that --1

CHAIRPERSON GRIFFIS:  I'm not sure that2

that's --3

MR. MATZ:  -- this is half, more than4

halfway up my window.  A4 looks halfway.  A5 looks5

about a third of the way.  I think I have made -- I6

believe I have made my point, but I would like an7

answer to it.8

MS. STARR:  If I could try to restate the9

question.  Mr. Hensley, is there the possibility that10

there is a flaw in the drawing?11

MR. HENSLEY:  The general intent of the12

drawings is correct.  A4 and A5 are in agreement.  A813

looks to me as though you have pointed it out to be14

off by about a foot.  However, our building is 42 feet15

tall from the measuring point established in the front16

of California Street and that is what it would be17

built to.  The Woodrow is, I believe, 50 feet tall.18

We did not have a civil survey.  We simply did it by19

counting bricks and make associations through20

photographs.21

MS. STARR:  And if I could just follow-up22

with one question.  You had mentioned a number of23

studies or consultations that you had done.  Is it24

still your position that you will not share those with25
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the neighbors?1

MS. BROWN:  Which studies are you2

referring to?3

MS. STARR:  Shadow would be one study,4

engineering I believe.  Mr. Hensley said that he had5

consulted with an engineer.6

MS. BROWN:  We don't -- we have just, you7

know, done the shadow studies and, no, we're not ready8

to put them into the record and you are free to hire9

somebody to do your own shadow studies.10

CHAIRPERSON GRIFFIS:  Okay.  Microphone.11

Turn it on, please.12

MS. FRENCH:  I have a question for the13

architect again.  You stated earlier that you felt14

that when you went back to the HPRB that you would15

have the votes for this presentation, as opposed to16

what they actually conceptually approved.  And I was17

just wondering whether you got that out of the --18

what's this called?19

MS. STARR:  A transcript.20

MS. FRENCH:  Thank you, the transcript21

from the HPRB?22

CHAIRPERSON GRIFFIS:  So your question is23

do they have confidence enough to bring this back to24

HPRB, this iteration that we're looking at?25



328

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MS. FRENCH:  Well, he -- I mean, without1

playing back what he exactly said, he said that he2

felt that he would have the votes.3

CHAIRPERSON GRIFFIS:  That is what -- so4

he has confidence to bring this plan.5

MS. FRENCH:  In the transcript of --6

CHAIRPERSON GRIFFIS:  Okay.7

MS. FRENCH:  But the transcript was --8

CHAIRPERSON GRIFFIS:  But we're not going9

to hash out what HPRB does, right?  You just want to10

know.  Are you going to --11

MS. FRENCH:  Well, if they are presenting12

something that HPRB already told them they would not13

pass on, I'm not sure why he isn't presenting that to14

the BZA.15

CHAIRPERSON GRIFFIS:  I wouldn't be clear16

on that either.17

MS. FRENCH:  Okay.18

CHAIRPERSON GRIFFIS:  But there is not19

much I could do with it.  Do you agree?20

MS. BROWN:  Mr. Chairman, we clearly21

stated on the record that we need to return to HPRB.22

CHAIRPERSON GRIFFIS:  Right.  I mean, I23

would hope that we're not wasting our time on24

something that HPRB wouldn't approve, but again I hope25
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you understand from my perspective I can't speculate1

what they will or won't do.2

MS. FRENCH:  Well, I'm --3

CHAIRPERSON GRIFFIS:  In fact, most of the4

orders, I mean, all orders and decisions by HPRB have5

a caveat at the end that it in no way is an6

affirmation or a confirmation or whatever it is that7

they say regarding any zoning approval or zoning8

relief.  They are an independent review and have9

totally different criteria and things to look at.10

MS. FRENCH:  Would it help if I gave you11

a copy of the transcript?12

CHAIRPERSON GRIFFIS:  That's my point that13

I wasn't obviously making well.  Okay.  Ms. Drissel?14

Okay.  What else?  Any other cross?  Any other15

parties?16

MS. BEGGS:  Most of what I was going to do17

appears to have been covered and I hope I didn't miss18

this.19

Mr. Hensley, can you tell us what kind of20

noise you anticipate to be generated by the rooftop21

structures proposed?22

MR. HENSLEY:  We're proposing small23

condenser units, one for each of the apartments and24

one for each of the -- the retail use.  These will be25
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located on the California Street side on the eastern1

side and, as you know, modern condenser units are2

relatively quiet.3

MS. BEGGS:  And what about the noise to be4

generated by the rooftop terrace structures?  Is there5

anything done to, you know, abate the noise from --6

that might be occasioned by that?7

MS. BROWN:  He didn't testify to anything8

like that on direct.  I'm not sure of the relevance9

either.10

CHAIRPERSON GRIFFIS:  We're going to have11

it answered just briefly, whether there is any sound12

attenuation anticipated.  It's not direct oral13

testimony today, but is in part of the architectural14

plans in terms of understanding the entire project.15

I am not convinced clearly how it goes directly to16

what we're here for, but I think it's worth at least17

getting an answer to it as immediate.18

You're showing on your roof plans, of19

course, the location of the RTUs, but also the roof20

terraces.  As there is no relief that I'm aware of21

that is being sought for this roof terrace and roof22

structure, we haven't dug deeply into it.23

But is there an attenuation?  Is there any24

sort of remediation for sound or dealing with it on25
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these roof terraces?1

MR. HENSLEY:  There is none planned.  We2

have located them as far as we could away from the3

Woodrow Apartment Building.4

CHAIRPERSON GRIFFIS:  And these are -- do5

you know, are these pavers or what is the terrace now?6

MR. HENSLEY:  It will be rough pavers.7

CHAIRPERSON GRIFFIS:  Okay.  And, for8

clarification, then on the -- behind the stair number9

one is showing your mechanical units as they are laid10

out.  Is that correct?11

MR. HENSLEY:  To the left of --12

CHAIRPERSON GRIFFIS:  The rectangles.13

MR. HENSLEY:  To the left of the stair, to14

the east of the stair would be where the mechanical15

units are.16

CHAIRPERSON GRIFFIS:  Okay.  And those17

circles are indicating what?18

MR. HENSLEY:  Condenser units.19

CHAIRPERSON GRIFFIS:  And the squares are20

pavers?21

MR. HENSLEY:  That's a walkway to service22

them.23

CHAIRPERSON GRIFFIS:  Right, the24

rectangles.  So you're showing six units.25
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MR. HENSLEY:  That's correct.1

CHAIRPERSON GRIFFIS:  Okay.2

MS. BEGGS:  And nothing further from me.3

MS. STARR:  I believe this is for Mr.4

Sher.  I apologize if I'm mispronouncing your name.5

In the submission that we had before us6

until these last minute revisions late last week, your7

argument was a practical difficulty due to economic8

feasibility.  Is that right?9

MR. SHER:  I just want to be sure as I10

answer.  I believe that prior to the plans last week,11

we had a FAR variance in the application.  When the12

FAR variance was removed from the application, it13

eliminated the need for us to address any requirement14

as to why we needed additional floor area in the15

building.  So we are no longer relying on any16

arguments having to do with a FAR variance because17

we're not asking for one.18

MS. STARR:  Okay.  And today though you19

said that it would be impossible to make the building,20

I believe I'm remembering correctly, less than a 1.821

FAR because that would not be economically feasible.22

Is that right?23

MR. SHER:  No, I didn't say that.24

MS. STARR:  Was it lot occupancy?25



333

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MR. SHER:  I addressed the question of lot1

occupancy and said I thought that reducing the2

building by the 107, 108 square feet would be3

difficult for this building because of the impact that4

it had.  I said it didn't sound like a lot, but I5

thought when you looked at the second floor plan and6

what the impact of that would be, that having to7

reduce that amount on the second floor would8

constitute a practical difficulty.9

MS. STARR:  Okay.  Is there any chance at10

this point that it would be economically feasible to11

reduce the size of this building even more since it's12

apparently been possible to reach this much smaller13

size already?14

MR. SHER:  I didn't testify as to economic15

feasibility and I'm not in a position to answer that16

question.17

CHAIRPERSON GRIFFIS:  I think you should18

ask that question of the applicant if you want that19

answered.20

MS. STARR:  Is he the one who -- okay.21

Mr. Ney, that would be the question for you then.22

MR. NEY:  Could you repeat the question?23

CHAIRPERSON GRIFFIS:  Is it economically24

viable to reduce it even more now that you have25
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reduced it a little bit already?1

MR. NEY:  I suppose it depends on your2

interpretation of viable.  It will greatly add to the3

difficulty of financing the project.4

CHAIRPERSON GRIFFIS:  What else?5

MR. MATZ:  I don't know.  Sorry about the6

tag team.  Mr. Ney, you do plan to live here at some7

stage.  Is that correct?8

CHAIRPERSON GRIFFIS:  We have established9

that.  Let's move ahead.10

MR. MATZ:  And are you -- so aren't you,11

in effect, building what you hope to be your home?12

CHAIRPERSON GRIFFIS:  Let's combine all13

the questions.  Tell me where you're going with it.14

MR. MATZ:  I would submit that economic15

viability in the normal sense is not really at issue16

here in the sense --17

CHAIRPERSON GRIFFIS:  Because he is going18

to live there?19

MR. MATZ:  Because he is going to live20

there, and so it has some contributing -- I will just21

make the argument.22

CHAIRPERSON GRIFFIS:  In your case then.23

MR. MATZ:  Yes.24

CHAIRPERSON GRIFFIS:  Okay.25
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MR. MATZ:  We'll make the argument in our1

case then.2

CHAIRPERSON GRIFFIS:  Who else has3

questions then?4

MR. MATZ:  Except that there is no way for5

us to establish that in our case other than by asking6

Mr. Ney because we can't --7

CHAIRPERSON GRIFFIS:  You can make --8

MR. MATZ:  -- be inside his head.  We9

could surmise.  That's it.10

CHAIRPERSON GRIFFIS:  Okay.11

MR. MATZ:  That's the only reason I'm just12

pointing that out.13

CHAIRPERSON GRIFFIS:  Good question.14

MR. MATZ:  And I'm trying to get to his15

intention, which is that he intends to live there and16

does really economic viability even play into this,17

assuming economic viability is the issue and it's not18

a use variance and a hardship case.19

CHAIRPERSON GRIFFIS:  We're following your20

point.  Any other questions?21

MR. MATZ:  Yes, I'll concede to everybody22

else.  Oh, yes, I do.  How much will the stucco and23

the restoration part of the construction cost, as the24

HPRB has asked that that be an extremely good job25
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given the nature of the building and the neighborhood?1

How much is the preservation or2

restoration part of this project versus the new3

construction part?4

MR. NEY:  I don't have a breakout answer5

for that.6

MR. MATZ:  Was that -- did you posit that7

when you asked for these estimates from the8

consultants that you talked to?9

MR. NEY:  I'm sorry, I don't understand10

the question.11

MR. MATZ:  Did you explain to them that12

you have a rare Italian renaissance stucco building to13

completely restore and that you were asked to do so by14

one body of the city?15

MR. NEY:  Actually, I think it's they that16

informed me.17

CHAIRPERSON GRIFFIS:  Okay.  I don't want18

to reargue what happened at HPRB though.19

MR. MATZ:  I'm not.20

CHAIRPERSON GRIFFIS:  Let's go on what's21

here.22

MR. MATZ:  I'm just trying to get to23

whether that has been covered.24

CHAIRPERSON GRIFFIS:  What has been25
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covered?  You're asking whether there is additional1

costs and what the cost is for the preservation aspect2

of this project?3

MR. MATZ:  Yes, he doesn't seem to know4

and that's as much as we can -- yes.5

CHAIRPERSON GRIFFIS:  Well, how would that6

help this Board in reviewing its zoning relief?7

MR. MATZ:  Really, we're trying to -- what8

I think some of us are trying to get at is that this9

is just a very poorly presented, very poorly10

constructed proposal.11

CHAIRPERSON GRIFFIS:  Okay.12

MR. MATZ:  And we can't seem to get behind13

it and I'm sorry if we have wandered off the subject14

in some of the questions or perceived as wandering off15

the subject by some of the questions that I am now16

asking and Ms. Beggs asked, but this is just where17

we're going.18

We just don't have any confidence that19

this is the final number because we have been told20

that every other project, including the three story21

one with six apartments, was just at the edge of22

financial viability and we have no clue what that23

means and no confidence that this is -- that these24

numbers are meaningful.  How that relates to relevancy25
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is financial viability.  They keep claiming it, that1

that's an issue.  We're not so confident.2

CHAIRPERSON GRIFFIS:  Okay.3

MR. MATZ:  Thank you.4

CHAIRPERSON GRIFFIS:  Thank you.  And you5

are?6

MR. NADLER:  I'm Scott Nadler.  I live at7

1835 Phelps Place.8

CHAIRPERSON GRIFFIS:  Okay.9

MR. NADLER:  Woodrow.  And I think when we10

put on our case, I think we'll be a little bit more11

focused and a little bit more organized in what we12

ask.13

CHAIRPERSON GRIFFIS:  That's right.14

MS. BROWN:  Excuse me.  I'm confused.  We15

have gotten a lot of leeway.  We thought that Ms.16

Beggs was going to be the one person speaking for all17

those.18

CHAIRPERSON GRIFFIS:  Right, but we do19

have four parties.20

MS. BROWN:  We do have four parties and we21

have the same people from the same condo association22

coming forward speaking for the -- I mean, I don't23

mind if we have one rep from each group, but we have24

this, you know --25
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MR. NADLER:  Well, we can have 21 parties1

of interest.2

MS. BROWN:  We have had now --3

CHAIRPERSON GRIFFIS:  That's all right.4

That's all right.  I understand.5

MR. NADLER:  I want to ask my question.6

CHAIRPERSON GRIFFIS:  I understand and7

we're going to give a little bit more leeway, and I8

understand Ms. Brown's concern and it's ours and then9

when it's ours, it's also yours.10

MR. NADLER:  I have one question.11

CHAIRPERSON GRIFFIS:  I understand.  But12

as we proceed through this, we may be having to13

challenge this again.  It is about efficiency, one14

about -- one, the persuasiveness of your efficiency15

for us.  But let's move ahead.  We're getting towards16

the end of the hour here.  We have been here for a17

good 10 hours already.18

MR. NADLER:  Right.19

CHAIRPERSON GRIFFIS:  And we're all going20

off to other things this evening, as I'm sure you are.21

Let's proceed.22

MR. NADLER:  Sure.23

CHAIRPERSON GRIFFIS:  You had a question.24

MR. NADLER:  I just have one question and25
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when we do, when we put on our case, we'll stipulate1

that the building will impact 10 units.2

CHAIRPERSON GRIFFIS:  Don't tell me about3

your case.  Ask the question.4

MR. NADLER:  Okay.  I guess I'm wondering5

that he said to scale back -- you said, Mr. Ney, a6

scaled back building would be less economically7

advantageous than the one you have, but why is your8

economic advantage or disadvantage more important than9

the 10 other units in our building that will be10

affected?11

CHAIRPERSON GRIFFIS:  Okay.  Let me pose12

it perhaps in a way that the Board can understand13

towards this case.  Mr. Ney, in your economic14

assessment of your structure and in terms of the15

impact of the surrounding area, as you have factored16

that in, is the economic impact and viability of your17

project, has there been any factoring of the economic18

impact of the surrounding area?  Have you done that19

kind of cost comparison?20

MR. NEY:  No.21

MR. NADLER:  That's it.22

CHAIRPERSON GRIFFIS:  Anything else?  Yes,23

it's okay.  That's what we're here for.  There it is.24

We have made it a little bit through this.  We need to25
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set a new date.  Let me get a couple of clarifications1

as we go forward here.  First of all, when we2

reconvene we're going to start with the Office of3

Planning's report.  Mr. Lawson has been patient and4

kind and been here all afternoon with us and he is5

wearing a sporty tie, too.6

That being said, when we get through the7

agency reports, we'll get to the ANC.  We don't know8

where they will be at this point, but so be it.  Then9

we will get to -- we'll call persons that are here and10

then I will get to parties.  So be ready.  Next time11

we're here you're going to present your entire case.12

After that, of course, we go to rebuttal or closing.13

The applicant took 40 minutes in the14

presentation of their case.  We are allotting 4015

minutes in the case presentation of the opposition.16

Of course, just for clarification, so you don't run17

out wondering what do you mean, we spent all18

afternoon, the time goes to the direct presentation of19

their case.  Cross examination and our questions20

didn't count towards that time allocation nor will it21

to the party in opposition.22

However, let's move ahead and try and pick23

a date.  Ms. Bailey?24

MS. BAILEY:  Mr. Chairman, were you25
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waiting for me for an answer because --1

CHAIRPERSON GRIFFIS:  If you have an2

answer, that would be grand, because I'm looking at3

the schedule.  Ms. Bailey, what do you know about Case4

No. 17433?5

MS. BAILEY:  When is it scheduled for?6

CHAIRPERSON GRIFFIS:  Check the next page7

that's in front of you.8

MS. BAILEY:  I'm sorry, sir, I didn't hear9

you.10

CHAIRPERSON GRIFFIS:  Turn the page.11

Could we fit it in that afternoon?12

MS. BAILEY:  It's at your discretion, Mr.13

Chairman.14

CHAIRPERSON GRIFFIS:  Yes.  So we have15

full understanding with everyone here.  Of course, as16

you all probably well know, we advertise our schedule17

out weeks in advance.  I forget what the regulations18

say because it's late in the evening, but obviously19

you put in an application and it's 60, 90 days.  Our20

schedule is, frankly, published through, gosh, the end21

of May at this point, meaning all of our days are22

filled.23

What we always try and do and accommodate24

is obviously finishing in one day and the next is to25
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find the closest date to this hearing.  It's1

troublesome for us.  It's troublesome for everybody if2

we have to kind of re-read and review and gear up to3

this.  This will have to fit into an afternoon that is4

already entirely full, somewhat like this afternoon.5

That being said, Mr. Moy, can we fit it on6

the next week, the March 21st, first in the afternoon?7

MR. MOY:  Mr. Chairman, the afternoon of8

next week is -- I think that's a full day.  We have9

received a lot of filings on that appeal case.10

CHAIRPERSON GRIFFIS:  How is the afternoon11

of -- which one?12

MR. MOY:  Looking out to April 25th, I13

mean, that's pretty full as well.14

CHAIRPERSON GRIFFIS:  The afternoon of the15

18th?16

MR. MOY:  Well, as I said before earlier17

today, Mr. Chairman, any day is -- any hearing date is18

possible.  I would be prepared to stay late.19

CHAIRPERSON GRIFFIS:  So I'm not getting20

a better answer out of you than Ms. Bailey, quite21

frankly.  I think we need to look at the afternoon of22

the 18th of April first in the afternoon.23

MR. MOY:  I don't think --24

CHAIRPERSON GRIFFIS:  Ms. Brown, excuse25
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me, the afternoon of April 18th?1

MS. BROWN:  That looks good for the2

applicant, yes, sir.3

CHAIRPERSON GRIFFIS:  Can I hear Ms.4

Beggs, others, the parties in opposition, scheduling5

conflicts, severe scheduling conflicts with the6

afternoon of the 18th of, what month are we in, April?7

MS. BEGGS:  We'll be here, Mr. Chairman.8

CHAIRPERSON GRIFFIS:  Excellent.  Very9

good.  Okay.  In which case this will serve as the10

public notice for the continuance of this case to the11

afternoon of the 18th.12

To be absolutely clear, why don't we come13

forward?  We will be starting again with agency14

reports.  The Office of Planning, of course, will be15

available for Board questions and cross examination.16

We'll get through this 40 minutes allowed for the17

parties in opposition cases.18

I'm anticipating and have blocked out just19

two hours in the afternoon to finish this case, and I20

think that would suffice.  I don't have the record21

open for anything additional at this time in terms of22

us requesting it.23

Let me just state this.  If there is24

additional things anticipated to be presented in case25
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presentation or other evidence, it will assist you if1

you put it in the record early and you should --2

everyone should note I'm saying this to the applicant3

specifically, but also the parties in opposition.4

Anything that is put into the record at this point5

must be served on all parties in this case, so we get6

whatever, the 100 copies that we require, and then7

other copies go out to be served to those parties.8

So if you have particularness on how you9

want to be served, please, let the applicant know and10

vice versa prior to leaving, so that we don't have any11

difficulty in that.  So let's not show up on the 18th12

wondering why we're seeing things for the first time.13

MS. BEGGS:  Okay.  Mr. Chairman, can I14

just ask a procedural question?15

CHAIRPERSON GRIFFIS:  Sure, absolutely.16

MS. BEGGS:  Are these the plans that we're17

going to be going with on the 18th or is that subject18

to change, too?19

CHAIRPERSON GRIFFIS:  It's not subject to20

change in my mind.  Ms. Brown, we're continuing with21

these plans, correct?22

MS. BROWN:  Yes, sir.23

CHAIRPERSON GRIFFIS:  Good.  There is24

nothing that has come out of today's hearing that25
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would suggest that I would be looking at new plans.1

MS. BEGGS:  So in terms of the applicant,2

their stuff is in and we may provide you with other3

expert evidence and we'll do that well in advance?4

CHAIRPERSON GRIFFIS:  That's exactly5

right.6

MS. BEGGS:  Or as fast as we can.7

CHAIRPERSON GRIFFIS:  That's exactly8

right.9

MS. BEGGS:  Okay.10

CHAIRPERSON GRIFFIS:  Their case in chief11

is finished.  The only thing they have left over now12

is they are going to listen to your case, they are13

going to cross examine you and your witnesses.14

MS. BEGGS:  Um-hum.15

CHAIRPERSON GRIFFIS:  And they are going16

to have an opportunity to provide rebuttal testimony.17

Meaning, they will recall their witnesses as they need18

and they may provide more testimony.  You can cross19

that and then they are going to conclude.20

MS. BEGGS:  Okay.  Thank you, Mr.21

Chairman.22

CHAIRPERSON GRIFFIS:  Thank you very much.23

Have an excellent evening all.  Ms. Miller, last24

question?25
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VICE CHAIR MILLER:  Could you clarify?  Is1

this case going to be first in the afternoon on April2

18th or last?  Did you say?3

CHAIRPERSON GRIFFIS:  We're calling it4

first.5

VICE CHAIR MILLER:  First.  Okay.  Thank6

you.7

CHAIRPERSON GRIFFIS:  Good.  Excellent.8

Thank you all very much.  Have a great evening.9

Ms. Bailey, is there any other business10

for the Board?11

MS. BAILEY:  No, Mr. Chairman.12

CHAIRPERSON GRIFFIS:  Thank you very much13

then.  Let's adjourn the afternoon session.14

(Whereupon, the Public Hearing was15

concluded at 6:44 p.m.)16

17


